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In an issue of the Centrat Law JourRNAL 
some years ago appeared an interesting article 
on the subject of the admissibility of evidence 
illegally obtained, in which the writer at- 
tempted to show that upon principle 
such evidence is not admissible,—42 
Cent. L. J. 392. A recent Georgia case 
reaches a different conclusion,—Williams v. 
State. It is therein held that there was no 
error, on the trial of a criminal case, in ad- 
mitting against the accused evidence showing 
that she had upon her person and about her 
premises articles, the possession of which, 
though not in itself criminal, tended to estab- 
lish her guilt of the offense with which she 
was charged, notwithstanding it appeared 
that the discovery of these articles was made 
by forcibly entering into her house, and there 
searching the same and her person, without 
any warrant or authority of law. Although 
the search and seizure may have been unlaw- 
ful, unwarranted, unreasonable and repre- 
hensible, this did not affect the admissibility 
of the evidence obtained as a result there- 
of. The court goes into the subject ex- 


haustively, and shows that upon au- 
thority, at least, its conclusion is 
justified. That evidence pertinent and 


material to the issue is admissible, notwith- 
standing it may have been illegally procured 
by the party producing it, was early settled 
by the English courts. The case of Legatt 
v. Tollervey, 14 East, 302, to this effect, de- 
cided in 1811, followed a previous ruling 
made in Jorden v. Lewis (1739), the sub- 
stance of which is stated in a note, as the re- 
port of the latter case in 2 Strange, 1122, was 
meager and imperfect. And such was the 
tule observed in subsequent decisions. Caddy 
V. Barlow, 1 Man. & R. 275; Stockfleth v. 
De Tastet, 4 Camp. 10; Robson v. Alexander, 
1 Moore & P. 448. In this country the ques- 
tion certainly arose as early as 1841. Com. 
VY. Dana, 2 Metc. (Mass.) 329. There it 
was held, sustaining the English cases, that 
when papers are offered in evidence the 
Court takes no notice how they were obtained 


whether lawfully or unlawfully. Such has 
been the view since entertained and consist- 
ently adhered to by the Massachusetts court 
and followed by numerous other courts. 
The correctness of this view has been gen- 
erally acquiesced in. In more recent years a 
few attempts have been made in this country 
to overturn this now well established rule of 
evidence. They have, however, met with any- 
thing but success. In Illinois, South Caro- 
lina, Alabama, Missouri, Connecticut and 
Arkansas the courts of last resort have de- 
clined to venture a departure from this doc- 
trine. Gindrat v. People, 138 Ill. 103; Su- 
bert v. People, 143 Ill. 571; State v. Atkin- 
son, 408. C. 363; Shields v. State, 104 Ala. 
35 ; State v. Pomeroy, 130 Mo. 489; State v. 
Griswold, 67 Conn. 290; Starchman v. State, 
36S. W. Rep. 940. 

Counsel for the accused cited and relied 
upon the case of Boyd v. U. S., 116 U.S. 
616, as sustaining the contention that the 
constitutional rights of the accused were in- 
fringed by admitting the evidence to which 
objection was made. The Georgia court did 
not think the decision rendered in that case as 
authority supporting this contention. Aclear 
statement of the issues raised in it, and of the 
precise question passed on by the federal su- 
preme court, is to be found in Gindrat v. 
People, supra, the able opinion in which, 
pronounced by Mr. Justice Baker, of the 
Illinois supreme bench, shows most conclu- 
sively that, so far as the question before 
the Georgia court is concerned, the decision 
in Boyd’s case is not to be regarded as au- 
thoritative, or even pertinent. The Supreme 
Court of Missouri, also, in State v. Pome- 
roy, supra, pointed out that the Boyd case 
was not an authority on this question. ‘‘Ir- 
respective of the many respectable authorities 
above referred to, and speaking for our- 
selves,’’ says the Georgia court, ‘‘we are 
satisfied that the contention of the accused, 
that her constitutional rights were infringed 
by the ruling of the trial judge admitting tbe 
evidence complained of, ought not to be sus- 
tained. As we understand it, the main, if 
not the sole, purpose of our constitutional 
inhibitions against unreasonable searches and 
seizures, was to place a salutary restriction 
upon the powers of government. That is to 
say, we believe the framers of the constitu- 





tions of the United States and of this and 









212 CENTRAL LAW JOURNAL. 








No. 11 








other States nerely sought to provide against 
any attempt, by legislation or otherwise, to 
authorize, justify, or declare lawful, any un- 
reasonable search or seizure. This wise re- 
striction was intended to operate upon legis- 
lative bodies, so as to render ineffectual any 
effort to legalize by statute what the peo- 
ple expressly stipulated could in no event 
be made lawful; upon executives, so that no 
law violative of this constitutional inhibi- 
tion should ever be enforced; and upon the 
judiciary, so as to render it the duty of the 
courts to denounce as unlawful every un- 
reasonable search and seizure, whether con- 
fessedly without any color of authority, or 
sought to be justified under the guise of leg- 
islative sanction. For the misconduct of 
private persons, acting upon their individual 
responsibility and of their own volition, surely 
none of the three divisions of government is 
responsible. If an official, or a mere petty 
agent of the State, exceeds or abuses the au- 
thority with which he is clothed, he is to be 
deemed as acting, not for the State, but for 
himself only; and tberefore he alone, and 
not the State, should be held accountable for 
his acts. If the constitutional rights of a 
citizen are invaded by a mere individual, the 
most that any branch of government can do 
is to afford the citizen such redress as is pos- 
sible, and bring the wrongdoer to account for 
his unlawful conduct. The office of the fed- 
eral and State constitutions is simply to create 
and declare these rights. To the legislative 
branch of government is confided the power, 
and upon that branch alone devolves the 
duty, of framing such remedial laws as are 
best calculated to protect the citizen in the 
erjoyment of such rights, and as will render 
the same a real, and not an empty, blessing. 
With faithfully enforcing such laws as are 
thus provided, the responsibility devolving 
upon the executive and judicial branches 
must necessarily end. We know of no law 


in Georgia which renders inadmissible in 
evidence the fruits of an illegal and wrong- 
ful search and seizure, nor are we aware of 
any statute from which it could be logically 
gathered that the admission of such evidence 
violates any recognized principle of public 
policy.’’ 














NOTES OF IMPORTANT DECISIONS, 


ATTORNEY AND CLIENT—CONTRACT FOR FeEgs 
—PERSONAL SERVICES. — The United States Cir- 
cuit Court of Appeals for the Eighth Circuit de- 
cides in Baxter v. Billings that when one agrees 
to pay a certain compensation for the services in 
a specified matter of two attorneys named, that 
contract is not performed, and that compensation 
cannot be recovered, when one of them dies be- 
fore the agreement is substantially performed. 
The contract is one of personal trust and confi- 
dence, and its terms are not fulfilled though the 
surviving attorney associates with himself others 
of equal or greater ability, and carries the litiga- 
tion to a successful conclusion. Judge Sanborn 
says: A contract for the professional services of 
particular attorney is an agreement of personal 
trust and confidence. Its chief consideration is 
the command which the retainer gives to the 
client over the learning, ability, skill, and experi- 
ence which his chosen solicitor possesses. An 
agreement with a lawyer to commence and prose- 
cute a suit is of the same character as a contract 
with an author to write a book. Ifthe author 
dies, or abandons his work when it is half written, 
no substitute or successor can complete the book, 
and recover its price, because the literary ability 
of the original author, for the use of which the 
publisher contracted, has not been, and could not 
be, applied to it. Ifalawyer dies before he has 
commenced, or before he has prosecuted to a de- 
cree or settlement, a litigation which he has un- 
dertaken to conduct for a certain compensation, 
his contract is at an end, and no one can recover 
the price it stipulated, because no substitute or 
successor can supply to his client the use of the 
learning, ability, and integrity for which he con- 
tracted. If, in the case at bar, Margaret Billings 
and Margaret Cavner had made their contract of 
June 23, 1887, with Yonley alone, who died in 
January, 1888, before the successful suit was in- 
stituted, it is clear that there could have been no 
recovery of the compensation stipulated by that 
contract, either by Baxter or by any other sub- 
stitute or successor of Yonley, however success- 
ful he might have been in its prosecution, be- 
cause the services contracted for—the services 
of Yonley — were not rendered. The same 
fatal objection presents its protest to the act- 
ual contract. That was a contract for the serv- 
ices of both Baxter and Yonley. Under that 
agreement their authority to commence and 
pyosecute the suit was a joint authority, and their 
duty wasa joint duty. A joint authority con- 
ferred on two persons can only be exercised by 
the act of both. An obligation to furnish and ap- 
ply to the conduct of a lawsuit the learning, abil- 
ity, and experience of two particular attorneys is 
not performed by furnishing the services of one of 
them, although the services of many others of 
equal or surerior ability are also furnished. Whe0 
one agrees to pay a certain compensation for the 
services in a specified matter of two or more at. 
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torneys or agents whom he select or names, that 
contract is not performed, and that compensation 
cannot be recovered, when any one of them dies, 
or abandons the agreement, before it is substan- 
tially performed, because the services of that one 
have not been furnished. McGill’s Creditors v. 
McGill's Admr., 2 Mete. (Ky.) 258, 260; Morgan 
v. Roberts, 38 Ill. 65, 85; Moshier v. Kitchell, 87 
[ll. 18,21; Wright v. McCampbell, 75 Tex. 644, 
648. 13S. W. Rep. 293; Martine v. Society, 53 N. 
Y. 339, 342; Salisbury v. Brisbane, 61 N. Y. 617; 
Insurance Co. v. Wilcox, 57 Ill. 180, 186. 





CRIMINAL LAW—LARCENY— WILD BEES— 
PROPERTY RIGHTS.—Itis decided by the Supreme 
Court of Iowa, in State v. Repp, that such prop- 
erty rights in wild bees in the woods as there are, 
are in the owner of the woods; so that one cannot 
be convicted under an indictment charging him 
with larceny of a swarm of bees, the property of 
S, where S, without right, took them from a tree 
on the land of C, and left them there, in a hive 
not belonging to him, which defendant then took 
away. The court says: Wild game is under the 
control of the State, and only becomes the subject 
of private ownership when reclaimed by the art 
and industry of man. A somewhat different rule 
applies to bees, though ferew nuture. These have 
a local habitation. Blackstone states: “It hath 
also been said that with us the only ownership in 
bees is ratione soli; and the charter of the forest, 
which allows every freeman to be entitled to the 
honey found within his own woods, affords great 
countenance to this doctrine that a qualified prop- 
erty may be had in bees, in consideration of the 
property of the soil whereon they are found.” 
The same rule is laid down in Cooley, Torts, 435, 
where it issaid that bees ‘thave a local habitation, 
more often in a tree than elsewhere, and while 
there may be said to be within control, because 
the tree may at any time be felled. But the right 
to cut it is in the owner of the soil, and therefore 
such property as the wild bees are susceptible of 
is in him also.’’ And it has been so adjudged in 
Ferguson y. Miller, 13 Am. Dec. 519, and Rexroth 
v. Coon (R. I.), 23 Atl. Rep. 37. By the law of 
nature, the person who hived the swarm would be 
entitled to it; but, under the regulation of prop- 
erty rights since the institution of civil society, 
the forest, as well as the cultivated field, belongs 
to the owner thereof, and he who invades it is a 
trespasser. Goff v. Kilts, 15 Wend. 550. See 
Adams y. Burton, 43 Vt. 36. The mere finding of 
bees on the land of Cody gave Stevens no right to 
them, or to the tree. Merrills vy. Goodwin, 1 
Root, 209; Gillet v. Mason, 7 Johns. 16. In cut- 
ting down the tree and taking the bees, he was a 
wrongdoer. Had he acted with the license of 
Cody, he might have acquired ownership, but he 
could obtain no title by his wrongful acts asa 
mere trespasser. Rexroth v. Coon, supra. In 
that case the plaintiff had placed a box in the 
crotch of the tree belonging to Green, without 
permission, and later the defendant, without the 








consent of either, took the box from the tree, 
emptied it of bees and honey, and then replaced 
it. In holding that the plaintiff was not entitled 
to recover, the court said: ‘The plaintiff was a 
trespasser upon the land of Green. He had no 
right to place the box or hive in the tree, and by 
placing it there he acquired no title to the bees 
which subsequently occupied it, or to the honey 
which they produced.’’ No better title would be 
acquired by removing the bees from the tree top 
to a box on the land, than by luring them to a box 
placed in a tree top. ‘Title to a thing fere nature 
cannot be created by the act of one who at the 
moment is a trespasser, and Stevens obtained no 
interest in the bees by the mere wrongful transfer 
from the tree to the gum. He neither owned the 
land on which he left them, nor the gum in which 
they were hived. Having neither title nor pos- 
session, he had no interest therein, the subject of 
larceny. 





WILL—CONSTRUCTION — DEVISE PER CAPITA. 
—In Ridley v. McPherson, 43 8. W. Rep. 772, de- 
cided by the Supreme Court of Tennessee, it ap- 
peared that a deed gave certain lands to grantee 
to hold in trust for the grantor’s daughter, Mary 
E., during life, and provided that on her death 
‘the lands shall be conveyed by the trustees to 
the issue of said Mary E. living at her death, and, 
in default of any such issue living at the death of 
said Mary E., then upon this further trust: that 
said land be forthwith conveyed to the grantor, if 
living, and, if dead, to his right heirs at that 
time.’’ It was held when the said Mary E. left 
surviving one daughter, and her eight children, 
and two children of ason who died before his 
mother, that the gift to such issue is not substitu- 
tional, but they must take per capita, so that each 
is entitled to one-eleventh of the estate. The 
court said in part: It is conceded that the pre- 
cise question involved has not been determined in 
Tennessee, and that in other jurisdictions the de- 
cisions are numerous, and in some conflict. The 
various views held by different courts may be 
found commented upon in 2 Redf. Wills, pp. 355- 
379, and notes, and 11 Am. & Eng. Enc. Law, 
869 et seq., 879, note, and need not be further set 
out here. The difficulty lies in defining the word 
‘sissue,’’ and in determining the probable mean- 
ing which the grantor intended to give it; and 
the confusion arises from the effort, on the one 
hand, to carry out the supposed intention of the 
testator, and, on the other, to give to the word its 
strict legal signification. Mr. Bouvier says the 
word ‘‘issue”’ includes all persons who have de- 
scended from a common ancestor. It has also 
been said that, unless controlled by the context, 
it means lineal descendants, without regard to de- 
gree of proximity or remoteness from the original 
stock or source. 11 Am. & Eng. Enc. Law (lst 
Ed.) 899, and notes; Jackson v. Jackson (Mass.), 
11 Lawy. Rep. Ann. 305, and notes (26N.E. Rep. 
1112) ; Pearce v. Rickard (R. I.), 26 Atl. Rep. 38. 
When the word appears in a will, prima facie, it is 
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intended as a word of limitation, but may, by the 
context, be shown to be a word of purchase. 11 
Am. & Eng. Enc. Law, 877. In deeds and mar- 
riage settlements, it is always treated as a word 
of purchase. 11 Am. & Eng. Enc. Law, 876. In 
this case it is not insisted by either party that it is 
a word of limitation, but that it is used as a word 
of purchase; and it is so treated by the court of 
chancery appeals. Mr. Redfield, in his work on 
Wills (volume 2, p. 363), says, in substance, that 
the real intention of the grantor in using the word 
should be ascertained and followed; and he is of 
opinion that not one grantor in a thousand would 
suppose that by using such a word he would be 
dividing up his estate among all his descendants 
who might be living at the time of distribution, in 
such manner as to permit two or three genera- 
tion—parents and their children and grandchil- 
dren — to share concurrently and per capita, 
equally, as between themselves. It was his opin- 
ion that most testators employ the term in the 
sense of descending heirs, and that it is most con- 
sistent with the testator’s intention to hold that 
the children alive at the time of distribution are 
intended to take equally, to the exclusion of more 
remote descendants, unless the latter are issue of 
a deceased child, in which case they should take 
the child’s share, as representing their parent. 
Fellowing on the same line, while recognizing 
the rule as established differently, Lord Loug- 
borough, in Freeman v. Parsley, 3 Ves. 42, ex- 
pressed regret that there was no medium between 
the rule of total exclusion of grandchildren, and 
allowing them to share equally with their parent. 


See, also, 4 Kent, Comm. *278, note 6. These, 


holdings, clearly, are based upon an attempt to 
follow a supposed intention of the testator to 
keep the several branches of his descendants 
equal, rather than upon the strict meaning of the 
term used. Whileit is true that the intention 
should be sought for and followed, it can only be 
found in the instrument itself. The court of 
chancery appeals very pertinently say that if 
John and Samuel McPherson, the grandchildren 
of the life tenant, are embraced in the term 
‘sigsue,’’ there can be no good reason why the 
eight children of Mrs. Ridley, who are such 
grandchildren, should not be likewise included in 
the term, as they stand in the same relation and 
degree to the grantor, nor why Mrs. Ridley is not 
also embraced, as she stands one degree nearer 
the grantor than the great-grandchildren do. 
Hence it properly concludes that Mrs. Ridley and 
the McPherson children do not take, equally, one- 
third. The court of chancery appeals is, how- 
ever, of opinion that following the suggestions of 
Mr. Redfield and Lord Lougborough, it is the 
better ruling to hold that it was the intention of 
the testator to give to the word ‘‘issue”’ the same 
meaning as is given under one statute to the 
words “heirs of the body,” thus making it a word 
of purchase, but at the same time to hold that the 
remainder-men should take as if the life tenant 
had been seised of the entire estate, and it had 








passed according to the rules of descent, thus 
keeping up equality in the different branches of 
the family. The court of chancery appeals says, 
in conclusion, that it cannot state that such hold- 
ing is sustained by a majority of the cases of even 
current authority in the United States, but it 
seems to be the just rule, in accord with the pol- 
icy of our laws regulating descents, and more ap- 
parently within the intent of the grantor. We 
can see no reason why the word ‘‘issue,”’ as used 
in this paper (which, though a deed, is, in a cer- 
tain sense, testamentary in its character and op- 
eration), should not receive its strict technical, 
legal signification. The deed was exeeuted May 
27, 1860, and is witnessed by John Marshall and 
W. G. Marshall, the former one of the most dis- 
tinguished jurists Tennessee has ever produced, 
and, it is stated at the bar, was written by him. It 
bears upon its face, and in its provisions, evidence 
of legal knowledge, and the technical use of legal 
terms, by the draftsman. If it was not intended 
that the word should have its legal signification, 
it is difficult to see why it was used, and why, if 
such was the grantor’s intention, the remainder 
was not given to the children of Mary E. who 
might be living at her death, and the living de- 
scendants of those who might have previously 
died. Such language would clearly have called 
for the construction which the court of chancery 
appeals has given. We can see no ground for 
presuming an intention upon the part of the 
grantor to keep the several branches of his remote 
descendants separate, and to bestow his bounty 
upon them per stirpes, instead of per capita, where 
he uses a term which embraces all his descend- 
ants equally. There is absolutely nothing in the 
context of this instrument to show that the word 
‘tissue’? was intended to have any other than ils 
proper, legal signification. If there were such 
indications in the context, they would furnish a 
good ground for giving the word a different 
meaning. 11 Am. & Eng. Enc. Law, 872, note 1. 
But in the absence of such indication the word 
must receive its proper meaning. The case of 
Pearce v. Rickard (R.I.), 26 Atl. Rep. 38, is di- 
rectly in point, and thoroughly considered. In 
that case the will in controversy provided that on 
the death of the life tenant, Sarah C. Rickard, the 
trustee Pearce ‘‘should pay over the trust prop- 
erty to her lawful issue then alive.’ It was held 
(citing and commenting on very many authori- 
ties) that the word ‘‘issue,’’ unrestricted by any 
indication of contrary intention, includes all de- 
scendants, and that grandchildren take equally 
with children, per capita, when there is nothing 
to indicate that a representative or substitutional 
taking was intended. It was strongly insisted in 
that case that the word ‘‘issue”’ should be held to 
have the ordinary signification of “children,” and 
not a technical one, of descendants generally; but 
it was shown that such construction was against 
the overwhelming weight of authority in England 
and the United States, in the absence of any stat- 
utory provision, or any evidence of intention t0 
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be gathered from the instrument. See the same 
case reported in 49 Am. St. Rep. 755. See, also, 
Hartwell v. Tefft (R. I.), 35 Atl. Rep. 882; Soper 
y. Brown (N. Y. App.), 32 N. E. Rep. 768. 








TITLE NOTES. 


This class of paper is generally in the 
form of promissory notes, containing con- 
ditions, providing that the title and owner- 
ship of personal property, for which the 
note is given, shall not pass from the 
payee till the notes are fully paid. Such 
paper is the outgrowth of the law of 
conditional sales which the common law has 
long recognized with such favor that its use 
has become more and more general. Under 
the rules of the common law, personal prop- 
erty sold upon condition, reserving title in 
the vendor till the price was fully paid, re- 
mained the property of the vendor until all 
conditions were performed; and before the 
recording acts such transactions in many of 
the States were good, not only between the 
parties, but as to bona jide purchasers and 
creditors for value and without notice.! That 
such a rule may work a hardship is apparent, 
and on account of the severity of the rule, 
and the secrecy of the transaction, nearly all 
the States have provided for the recording of 
such contracts, thus freeing them of their 
most unwholesome features. Itis not the 
object of the writer to discuss the law of con- 
ditional sales, except so far as relates to this 
particular class of paper which is in form of 
promissory notes. 

Negotiability.—It is clear, both upon prin- 
ciple and authority, that this class of notes 
does not possess the character of commercial 
paper, although in form of negotiable prom- 
issory notes they are not negotiable. The 
Supreme Court of Minnesota, in the case of 
Third National Bank of Syracuse v. Arm- 
strong,? where the question was raised di- 
rectly, Cornell, J., said: ‘‘In determining 
the character and legal effect of such a prom- 
ise, regard must be had to the whole instru- 
ment and all its provisions, and not to the fact 
alone that the promise was put in the form of 
& negotiable promissory note, payable to 
order and was designated as a note in the in- 
strument.’’ The same doctrine is laid down 


1 Benj. on Sales, 283. 
2 25 Minn. 530. 





by the Supreme Court of Kansas,’ Justice 
Brewer observing that, ‘‘It is essential to the 
negotiability of paper that there is in it, but 
the single promise to pay the money.”’ In 
each of the cases last cited the point was 
raised directly, and each of them hold such 
notes to be non-negotiable. This difference 
in the facts may, however, be noticed, that in 
the case before the Minnesota court the note 
provided for the retaking of the property be- 
fore maturity, in case the payees deem them- 
selves insecure, even before the maturity of 
the note; while in the case before the Kansas 
court, the note provided for the retaking 
only upon default of payment at maturity. 
This point does not appear to have been no- 
ticed by either of the courts, nor could it 
have changed the result if it had been. Mr. 
Brewer concludes by saying that, ‘‘we con- 
clude, then, that whenever any stipulation 
concerning other matters than the payment 
of money is incorporated in one instrument 
with a promise to pay money, such double 
contract will not be adjudged a negotiable 
paper.’’ That such notes are not negotiable 
is the law in this country, but perhaps other- 
wise in Canada,* whereupon the theory that 
the agreement to pay money and the one re- 
serving title in the payee, are treated as 
separate and distinct contracts. 

Failure of Consideration.—When the de- 
fense of failure of consideration may be prop- 
erly set up in an action on such notes is rot 
so clear, either upon principal or authority. 
The rule can be more definitely determined 
by examining some of the later decisions 
upon the subject. In the case of J. M. Arthur 
& Co. v. Blackman,’ in anaction founded 
upon a promissory note and contract, after 
the condition reserving the title in payee of 
the note, was the following condition: That 
upon return of the property to plaintiff that 
such return should not extinguish or alter the 
liability of defendant to pay the interest and 
principal thereof. The property was de- 
stroyed by fire withott the fault of the de- 
fendants, while in their possession before the 
notes were paid. It was contended upon the 
part of plsintiff that the defendants had the 
use and beneficial possession of machinery 
till it was destroyed, which was a sufficient 
consideration. The court held, ‘‘that if such 


3 Killam v. Schoeps, 26 Kan. 310. 
4 9 Manitoba Rep. 623. 
5 63 Fed. Rep. 536. 
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machinery was destroyed by fire without the 
defendants’ fault while in their possession 
and before the notes were paid or the title 
transferred, the consideration for the notes 
failed.’’ In the case of Minneapolis Har- 
vester Co. v. Halley® harvesting machines had 
been sold, notes given therefor, reserving 
title in payee, possession transferred, with 
the right to repossess himself of the ma- 
chines whenever he might deem himself inse- 
cure. The machines were taken by plaintiff 
and sold, and this action was brought on the 
‘notes for balance. The court held that, ‘‘the 
result is a total failure of consideration ex- 
pressed in the instrument, and that whatever 
remedy the plaintiff may have in the prem- 
ises, this action which is brought upon the in- 
strument mentioned to recover the price 
therein agreed to be paid by the defendant 
for the machines cannot be maintained. The 
result is that there is a total failure of con- 
sideration.’’ The court also cites Third Nat. 
Bank v. Armstrong,’ and quotes approvingly 
the following language: ‘‘The promise of 
payment and the implied obligation to trans- 
fer the title were mutual, and as each was 
the sole consideration for the other, and both 
were to be performed at the same time, they 
were concurrent obligations of the same 
agreement in the nature of mutual conditions 
precedent, so that inability or refusal to per- 
form the one would excuse performance as 
to the other.’’ Ina recent case in Pennsyl- 
vania,® one Scott sold a printing press, 
taking title note therefor, and in addition 
took a mortgage on real estate to secure the 
note. Before maturity of the note Scott as- 
signed the mortgage, after assigning the 
mortgage he took possession of printing press 
and resold it. An action was brought by 
the assignee to enforce the mortgage, the 
court said, among other things, that ‘‘had suit 
been brought for the consideration in enforce- 
ment of the contract, the result would have 
been different. But the contract being at an 
end by the act of the use, plaintiff’s assignor, 
the consideration fell with it. The coutract 
having been terminated, no action lies.’’ 
Rights and Remedies. —In Bailey v. 
Hervey, a leading case,’ an action was brought 


6 27 Minn. 495. 
7 25 Minn. 530. See, also, Altman & Co. v. Olsen, 43 
Minn. 409. 
8 Scott v. Hough, 151 Pa. Pa. 630. 
9185 Mass. 172. 








on the note, the case being continued, the 
payee took possession of the property. Re- 
plevin was brought by the maker of the note 
to regain possession. The court in its opin- 
ion makes these points: The defendant 
would not have the right to exact payment in 
full of the money and also to reclaim the 
goods. He could not treat the transaction asa 
valid sale and an invalid one at the same time. 
If he reclaims the property, he elects to treat 
the transaction as no sale. If he bring an 
action for the price, he affirms the sale. Two 
inconsistent courses being open he must 
elect which he will pursue, and electing one 
he is debarred from the other. The payee 
having commenced his action on the note, the 
maker was entitled to recover in the replevin 
action. Tufts v. D’Arcambal,’° is appar- 
ently at variance with Bailey v. Hervey, 
supra, but the transaction was a similar one, 
in this, that personal property had been sold, 
and title note taken in settlement, reserving 
title in the payee, with the right to take pos- 
session upon default. The payee took pos- 
ession, but it does not appear that he sold or 
disposed of it. The court lays down this 
doctrine: ‘‘The contract does not provide 
for a rescission thereof before plaintiff should 
have the right to reduce the property to his 
possession, nor does it provide that the tak- 
ing of possession should rescind the contract 
or work a forfeiture of the amount paid. * ** 
The reduction of the property to possession 
by plaintiff does not excuse performance by 
defendant, as defendant has the right, upon 
payment of the amount due, to a return of 
the property.’’ The last remark of the court 
would seem to indicate that if the plaintiff 
had, by his own acts, sold or disposed of the 
property, or in any way rendered it impos- 
sible for the defenant, by payment of the 
amount due, to regain possession and obtain 
title to the property, that the result, by force 
of logic, would have been otherwise. Ins 
few of the States, notably Mississippi,” the 
title clause is construed to have the force and 
effect of alien, and that the taking of the 
property by the payee does not rescind the 
transaction, and that the payee may take the 
property and apply it on the debt, and re 
cover balance due. But the great majority 
of the courts refuse to recognize the lie 


10 85 Mich. 185. 
ll Dedrick v. Wolf, 68 Miss. 500. 
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theory in the construction of such contracts. 
The rights and remedies under title notes must 
be distinguished from those applicable to 
conditional sales. In the latter, the vendor 
of personal property has three remedies 
against the vendee in default,” viz: The 
seller may store the property for the buyer 
and sue for the purchase price; or may sell 
the property as agent for the vendee and re- 
cover any deficiency resulting; or may keep 
the property as his own and recover the dif- 
ference between contract price at the time 
and place of delivery. In order, however, to 
make the first remedy available, there must 
be a valid tender and refusal.” In the former, 
when promissory notes are given, for the ex- 
press consideration that the title will be 
transferred upon payment of the notes, but 
reserving title in the vendor until default, the 
weight of authority seems to limit the vendor 
to either one of two remedies, viz: He must 
affirm the contract and recover upon the 
notes, or he may rescind the contract, take 
the property and sue the vendee in damages 
for breach of the contract. It is quite clear 
that he cannot take the property and dispose 
of it or treat it as his own, and at the same 
time enforce the payment of his notes.* Some 
of the cases are apparently in conflict with 
this rule, but are clearly distinguishable.” 
The vendor has two distinct remedies, either 
of which he may adopt to enforce his right, 
but they are not cumulative.” This doctrine 
is carried to its farthermost limit in New 
Mexico,” where it is held that a party having 
sold cattle to another and taken the purchase 
notes for them upon condition that the title 
is to remain in him until the notes are paid, 
cannot, while holding the notes, seize or sell 
the cattle in order to make the debt good. 
The court says that, ‘‘he could not affirm the 
sale by retaining the notes and the cause of 
action merged in them, that is, the considera- 


22 Van Brocklin v. Smeallic, 140 N. Y. 75. 

18 Hayden v. Demets, 53 N. Y. 426. 

14 Crompton v. Beach, 62 Conn. 25; Earl v. Robin- 
son, 12 Misc. (N. Y.) 495; J. M. Arthur & Co. v. 
Blackman, 63 Fed. Rep. 586. See, also, 48 Minn. 409, 
supra; Sawyer v. Pringle, 18 Ont. App. 218, supra; 
63 Fed. Rep. 586; 27 Minn. 495; 25 Id. 530. 

Edgewood Dist. Co. v. Shannon, 60 Ark. 183; 
Tufts v. D’Arcambal, 85 Mich. 185; Dedrick v. Wolfe, 
— 500; McPherson v. Acme Lumber Co., 70 Jd. 

16 Seanor & Bierer v. McLaughlin, 165 Pa. St. 150; 
Park & Lacy Co. v. White Lumber Co., 101 Cal. 37. 

Vv Crabtree v. Sognist, 3 N. M. 278. 








tion for the cattle, and at the same time 
seek to rescind and abrogate the contract of 
sale by asserting his title to, and taking pos- 
session of, the cattle.’” The weight of au- 
thority is that when notes are taken in the 
sale of personal property, reserving title in 
the vendor, that the vendor must elect to 
affirm or rescind the sale; and just what con- 
stitutes an election is a matter upon which the 
authorities are not uniform. In Michigan" it 
is held that the right to take possession of the 
property exists till judgment on the debt is 
paid, and does not become absolute by tak- 
ing additional security. When a party sub- 
sequently takes additional security and in so 
doing recognizes title in the vendee, the sale 
becomes absolute and the vendor is left to 
his remedy on the note and collateral se- 
curity.’ Also, when the vendor of personal 
property retaining the legal title as his se- 
curity, sues the vendee for the purchase 
money, puts his debt into judgment and 
levies execution on, and sells the property, 
this is an abandonment of his title, and an 
election to treat the property as belonging to 
the vendee.” But when an action is com- 
menced and attachment issues and at the 
trial plaintiff takes a nonsuit, he does not 
waive his right to take the property under 
the contract." After the nonsuit is taken 
the relation of the parties are the same as if 
no action had been commenced on the debt. 
And when A sells property to B, taking note 
and reserving title in himself, and B there- 
after sells to a bona fide purchaser, A cannot 
affirm the sale as to B and rescind as to the 
bona fide purchaser.” The option is usually 
in the vendor, except in a few cases, when 
property is sold on trial or delivered for in- 
spection, and when the vendor’s conduct to- 
ward his vendee is such as amounts to an 
estoppel, he is bound by it. But the mere 
accepting payments after defauit or granting 
an extension of time, that being merely an 
act of grace on his part, would not amount 
to an election.” The time in whick a vendor 
may elect is, as between himself and his ven- 
dee, immaterial, but when the rights of in- 

18 Fuller v. Byrne, 102 Mich. 461, and affirmed and 
cited in Pettyplace v. Gorton Bridge & Mfg. Co., 103 
Mich. 155. 

19 McCormick Harvester Co. v. Lewis, 52 Kan. 358. 

20 Montgomery Iron Works v. Muth, 98 Ala. 644. 

21 Matthews v. Lucia, 55 Vt. 308. 


2 Robins v. Phillips, 68 Mo. 100. 
23 Quinn v. Park & Lacey Mach. Co., 5 Wash. 276. 
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nocent third parties intervene the rule is 
quite different. In the latter case, he must 
make his election withina reasonable time, or 
his right will be lost,% and his right of action 
for the debt on the contract will be his only 
remedy. In electing to rescind and take the 
property, his remedy is by replevin; but the 
vendee must have notice of his election to re- 
scind and reclaim the property. Being right- 
fully in possession under his contract, he 
ought not to be put to his costs without an 
opportunity to avoid them by giving up the 
property. The law, therefore, requires the 
vendor to make demand and prove the same 
before recovering judgment for possession 
and costs.” 

Forfeitures. — It is clear, therefore, upon 
the weight of authority, that if the sale be af- 
firmed, that the vendor has only one remedy, 
and that is, his action upon his notes for the 
purchase price. But when the transaction is 
rescinded, what are the rights of the parties 
as to the balance due upon the notes and as 
to what has been paid by the vendee upon 
the notes? The authorities above cited 
holding that when the payee rescinds by tak- 
ing and disposing of the property, that the 
notes fail for want of consideration, also hold 
that he may still have his action against the 
vendee for damages for the breach of the con- 
tract, the measure of damage being the 
difference between the contract price of the 
goods and value of the article retaken, plus 
the amount paid on purchase price by the 
vendee. In a great number of these con- 
tracts is found a more direct’ provision for 
the forfeiture of all sums paid, in the event 
of a failure to make full payments of prin- 
cipal and interest. In an action of replevin 
to recover possession of the property, the 
payor certainly has no lien on the property 
for the amount paid,” nor can he try the right 
of forfeiture in such an action.” The payor’s 
remedy is in equity. In an action on the 
notes forthe balance due, it could only be 


%4 Matthews v. Smith, 8 Houst. (Del. Sup. Ct. Rep.) 
22; Robins v. Phillips, 68 Mo. 100. 

% Wheeler & Wilson Mfg. Co. v. Teetzlaff, 53 Wis. 
211; Carter v. Kingman, 103 Mass. 517; Tufts v. Moll- 
ashed, 29 Up. Can. C. P. 539; New Home Sewing 
Mach. Co. v. Botham, 70 Mich. 443; Truax v. Pawis, 
7 Houst. (Del.) 330. 

% Thrilby v. Rainbow, 93 Mich. 164. 

2 Thrilby v. Rainbow, 93 Mich. 164; Fleck v. War- 
ner, 25 Kan. 492; Wheeler & Wilson Mfg. Co. v. 
Jacobs, 2 Misc. (N. Y.) 235. 





plead as a defense in States where the stat- 
utes authorize equitable defenses to plead in 
actions founded upon contract. But inde- 
pendent of statute the remedy against forfeit- 
ure is clear in equity. Relief from forfeit- 
ure is always proper when compensation in 
damages can be calculated with certainty.* 
It having been shown that the right to rescind 
exists in the payee till the notes are fully 
paid, what then, if anything, are the rights 
of the maker? It often occurs that the payor 
has paid very near the full face of the notes 
before the option to rescind is exercised by 
the payee. In an action on notes for balance 
due, he may successfully plead a failure of 
consideration, as shown above, but even then, 
he is largely the loser, having paid the greater 
part of the notes and lost his property. This 
class of paper is usually found written on the 
stationery of the payee; and naturally con- 
tains all legal, and sometimes illegal provis- 
ions for his own protection and to evade 
certain provisions of the law various terms 
are used such as ‘‘rent,’’ ‘‘hire,’’ ‘‘lease,”’ 
etc. However, the terms used or the name 
given the instrument does not determine its 
legal character.” Upon a rescission of a con- 
tract in equity, the parties must be placed in 
statu quo. Penalties will not be enforced, as 
such, but forfeitures in the nature of stipu- 
lated damages are binding in equity. The 
rule is ‘‘that equity will not permit a re- 
covery for a breach of a contract to an ex- 
tent manifestly greater than the injury 
suffered, but that parties may fix upon the 
amount of compensation which does not come 
in conflict with this limitation. Hence, when 
the injury is susceptible of definite ad- 
measurement, as in all cases when the breach 
consists in the non-payment of money, the 
parties will not be allowed to make a stipula- 
tion for a greater amount, whether in the 
form of a penalty or of liquidated damages.” 
Mr. Justice Brown, of the United States Su- 
preme Court, in a case” involving a point 
akin to the subject under consideration, says: 
‘‘Notwithstanding the absence of a provision 
in the contract forfeiting payments already 
made, in case of failure to complete the pur- 


2 8 Am. & Eng. Enc. of Law. 449. 

29 Park & Lacey v. White River L. Co., 101 Cal. 37; 
Cowen v. Singer Mfg. Co., 92 Tenn. 376; Heryford v. 
Davis, 102 U. S. 235. 

3% Adams’ Equity, 108 note, 1. 

31 Sunflower Vil Co. v. Wilson, 142 U. S. 313. 
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chase, it is open to doubt whether an action 
at common law would lie to recover such pay- 
ments. The courts of Massachusetts, Maine 
and Illinois hold that partial payments are 
forfeited ; while those of Connecticut, Mich- 
igan, Minnesota and Georgia hold that upon 
equitable grounds the buyer is entitled to a 
return of the money. There seems to be no 
doubt, however, that a court of equity may 
require the return of the money paid, less the 
amount of damage sustained to the property 
and a reasonable compensation for the use of 
same.’’ The measure of damages is a rea- 
sonable sum for hire of the property during 
the time the purchaser has possession of it, 
and any depreciation in value by damage or 
injury over and above ordinary wear and 
tear.*? This class of paper is most frequently 
used in small transactions, executed by per- 
sons of moderate means, and by persons who 
can ill afford to resort to a court of equity to 
secure their rights, and hence there is a 
dearth of decisions on this particular branch 
of the law. The improbability of relief 
against such forfeitures being sought, ac- 
counts, very largely, for the use of this kind 
of paper by manufacturers, and merchants, 
relying more upon the fact of the reluctance 
of parties to seek relief, than upon the legal- 
ity of the forfeiture clause. The law making 
power of some of the States have recognized 
this truth and have made some wholesome 
provisions which in a great measure relieve 
such contracts of their harshness. In Mis- 
souri® the statute provides, that before the 
property can be retaken, the seller must re- 
fund all money paid, except an amount not 
to exceed 25 per cent. of the sum paid, for 
damages to the property. In Tennessee* the 
statutes provide for a public sale of the prop- 
erty and application of the proceeds to bal- 
ance due on purchase price. 

St. Louis, Mo. A. M. StrurDevant. 

® Snook v. Raylan, 89 Ga. 251. 


% Revised Statetes, Mo. 1889, sec. 5181. 
4 Tenn. Act. 1889, ch. 81. 











CORPORATIONS—PREFERRING CREDITORS— 
VALIDITY. 


JOHN V. FARWELL CO. v. SWEETZER. 





Court of Appeals of Colorado, December 13, 1897. 


The assets of an insolvent corporation constitute a 
trust fund for the benefit of creditors, only as between 






creditors and stockholders, and do not constitute a 
trust fund for ratable distribution among all its cred- 
itors; and hence such a corporation may prefer a 
creditor by conveying to him in good faith all its prop- 
erty. 




































THOMSON. P. J.: In 1895 the Paul Wilson Dry 
Goods Company was a corporation doing a mer- 
cantile business in the City of Pueblo. On the 
27th day of February of that year this corporation 
executed a chattel mortgage of all its stock in 
trade and fixtures to the American National Bank 
of Pueblo and Sweetzer, Pembroke & Co., a co- 
partnership, and assigned to the same parties all 
its book accounts. The mortgage and assignment 
were made to secure an indebtedness to those par- 
ties aggregating $25,563.31, exclusive of interest. 
The mortgage, by its terms, authorized the mort- 
gagees to take immediate possession of the stock 
of goods and fixtures, and sell the same at public 
or private sale, for the purpose of satisfying the 
indebtedness, rendering and paying the overplus, 
if any, to the dry goods company. The mort- 
gagees thereupon took possession of the mort- 
gaged property, and caused it to be inventoried, 
the inventory showing its approximate value to be 
$35,059.92. At the time of the transaction the dry 
goods company was indebted to the John V. Far- 
well Company and Carson, Pirie, Scott & Co. in 
sums aggregating $7,037.59, and to other parties 
in a considerable amount. The Wilson Dry Goods 
Company was in a failing condition, if not abso- 
lutely insolvent. After the making of the mort- 
gage and assignment mentioned, the Farwell 
Company, Carson & Co., and others of the cred- 
itors instituted proceedings in attachment against 
the dry goods company, and caused the mort- 
gagees to be summoned as garnishees. The Far- 
well Company and Carson & Co. then brought 
this action against the mortgagees and the mort- 
gagor to set aside and cancel the mortgage and 
assigned property to the payment of the claims of 
the plaintiffs and the other creditors, alleging that 
the property transferred composed all of the assets 
of the insolvent corporation; that the value of the 
property transferred was largely in excess of that 
corporation’s indebtedness to the mortgagees; 
that, at the time the mortgage and assignment 
were given, the mortgagees knew that the mort- 
gagor was insolvent; that the execution of the 
mortgage and assignment prevented the dry goods 
company from carrying out the purposes of its 
incorporation, and had the effect of working a 
dissolution of the corporation in a manner other 
than that provided by law; that the indebtedness 
secured was long past due, and was one for which 
the stockholders and directors of the company had 
made themselves personally liable; and that the 
transaction was the result of a fraudulent collusion 
between the mortgagor and the mortgagees to 
hinder and delay the plaintiffs and other creditors 
of the mortgagor in the collection of their just 
claims. The property described in the mortgage 
was sold for $21,000. The nominal value of the 
book accounts seems to have been something in 
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excess of $14,000. Concerning their real value, 
what of them were collectible, and what not, and 
what became of them, the record affords no in- 
formation. It clearly appears from the evidence 
that all parties to the transaction acted in good 
faith; that its sole object was to secure a bona Jide 
indebtedness, for which no personal liability had 
been incurred by the stockholders or directors; 
and that there was no improper purpose in the 
suggestion or consummation of the transaction on 
the part of anyone connected with it. There is, 
therefore, no question of actual fraud in the case. 

The sale of the property took place some time 
after the complaint was filed, and an attack is 
made upon it in the replication. In this respect 
the replication is a departure, and states a cause 
of action which, if sustained by proof, would en- 
title the plaintiffs to relief of a nature altogether 
different from any that could be adjudged to them 
in the action as it was brought. If, by unfair or 
improper methods, the property was sacrificed, 
the plaintiffs, as creditors, would have just ground 
of complaint; and, in a proper proceeding for the 
purpose, the defendants might be compelled to 
account for its actual value. But the object of 
this suit is the cancellation of the mortgage and 
assignment, and the question of their validity can- 
not be affected by anything which took place after 
their execution. However, so far as this record 
throws any light on the subject, the sale seems to 
have been conducted in accordance with the re- 
quirements of the mortgage. Nothing unfair in 
its management was made to appear, and there 
was no evidence from which we would be au- 
thorized to infer that the method pursued was not 
the one calculated to bring the best price at the 
least expense. How a transfer, as security, of 
property of a value much greater than the amount 
of the debt, might affect the transaction as against 
other creditors, we do not find it necessary now to 
inquire, because we have before us no data to en- 
able us to judge whether in this case the value of 
the property transferred was greater than the 
amount of the debt. The mortgaged goods 
brought $21,000, some thousands of dollars less 
than the principal ; and whether the book accounts 
paid, or would have paid, the residue, or left a 
surplus after paying the residue, we have no 
means of forming an opinion. 

The main question, however, in the case, and 
the one to which the argument on both sides is 
almost entirely directed, arises on the face of the 
pleadings. As shown by them, the corporation 
was insolvent, and the transfer included all of its 
assets, leaving nothing to be applied to the claims 
of other creditors, except such surplus as might 
remain after the mortgage debt was satisfied; and 
the question is whether, in view of the financial 
condition of the corporation at the time, the pref- 
erence given to the partnership and the bank can 
be sustained. It has been held by a number of 
courts that the assets of an insolvent corporation 
constitute a trust fund for the benefit of all its 
creditors, and that, therefore, a corporation, being 





insolvent, has no power to prefer particular cred- 
itors; and the same doctrine is vigorously and 
confidently asserted by a distinguished legal 
author. Lyons-Thomas Hardware Co. v. Perry 
Stove Mfg. Co., 86 Tex. 143, 24S. W. Rep. 16; 
Shoe Co. v. Thompson (Tex. Sup.), 35 S. W. Rep. 
473; Rouse v. Bank, 46 Ohio St. 493, 22 N. E. Rep. 
293; State v. Brockman, 39 Mo. App. 131; 5 
Thomp. Corp. §§ 6492, 6496. This doctrine, in so 
far as it has been judicially adopted, seems to be 
the outgrowth of a form of statement, used in 
some authorities, of a principle which has always 
been asserted, that corporate property must be 
appropriated to the payment of corporate debts 
before there can be any distribution of it among 
stockholders; and, as between stockholders and 
creditors, the corporate assets have been denom- 
inated a trust fund for the benetit of creditors. 2 
Story, Eq. Jur. § 1252; Wood v. Dummer, 3 
Mason, 308 Fed. Cas., No. 17,944; Curran v. State 
of Arkansas, 15 How. 304. But there isa wide 
interval between the doctrine that the corporate 
debts must be paid before distribution to the 
stockholders and the doctrine that the insolvent 
corporation holds its property in trust for the 
equal benefit of all its creditors, and there is no 
logical relation between the one and the other. 
The right of an insolvent individual to turn over 
his property to such of his creditors as he may 
desire to prefer is not questioned; and the prin- 
cipal reason assigned why an insolvent corpora- 
tion may not do the same is that the individual 
by his act does not destroy himself, but may still 
acquire property and discharge his obligations, 
whereas, when the corporation dispossesses itself 
of all its property, it becomes dissolved, and 
ceases to exist, so that unpaid creditors are, for 
all future time, remediless. But the force of the 
argument vanishes when we come to an exal- 


ination of the assumption on which it rests. , 


The insolvency of a corporation, and the loss 
of its property, do not, ipso facto, work its dis- 
solution. Its legal powers remain intact. Its 
members, who supplied it with capital when it 
was created, may furnish a new capital, and it 
may resume business and discharge its debts. 
There is a possibility of an insolvent individual 
retrieving his condition, and there is an equal 
possibility of an insolvent corporation retrieving 
its condition. Notwithstanding the confident 
language in which the extreme trust fund propo- 
sition is asserted, the reasoning by which it is 
sought to be supported does not commend itself 
to us as sound. 

But, aside from all this, the weight of authority 
is that, in the absence of legislative prohibition, 4 
corporation, even though it be insolvent, has the 
same power to make a distinction between cred- 
itots, and give preferences to some over others, 
that a natural person has. Dana v. Bank, 5 Watts 
& S. 223; Wilkinson v. Bauerle, 41 N. J. Eq. 635, 
7 Atl. Rep. 514; Catlin v. Bank, 6 Conn. 233; 
Hospes v. Car Co., 48 Minn. 174,50 N. W. Rep. 
1117; Mor. Priv. Corp. § 902; Beach, Priv. Corp. 
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§ 358. That an insolvent corporation must devote 
its property to the payment of its debts, and that 
it is not incorrect to call its assets a trust fund to 
beso applied, we readily concede; but the ques- 
tion raised here is not touched by the concession. 
If the assets are all applied in payment of some 
particular debts, to the exclusion of others, they 
are devoted to the purpose for which the corpo- 
ration holds them. They are used, as far as they 
will go, in payment of its debts; but if any valid 
or substantial reason has been advanced for hold- 
ing that a corporation, any more than a natural 
person, is bound to make a proportionate dis- 
tribution of the fund among all its creditors, we 
have failed to find it, or it has failed to make an 
impression upon us. We think that the law gov- 
erning cases like this has been practically settled 
in this State. In Breene v. Bank, 11 Colo. 97, 17 
Pac. Rep. 280, it was held that the assets of an 
insolvent corporation do not constitute a trust 
fund for ratable distribution among all its cred- 
itors. Itis true that the preference in that case 
was obtained by the levy of an attachment; and 
plaintiff's counsel seeks to draw a distinction be- 
tween a preference secured by legal proceedings, 
and one voluntarily given by the debtor, conced- 
ing that in the former case the preference would 
be legal and valid. Weare not quite able to un- 
derstand the logic of the distinction. If the as- 
sets are a trust fund, to ratable shares in which 
all the creditors are entitled, then it is not allow- 
able to one creditor, no matter what means he 
may employ for the purpose, to secure more than 
his share, and thus encroach upon the rights of 
the others; but if the assets are not a trust fund 
for the benefit of all creditors alike, then, in the 
absence of fraud, a preference which one may 
acquire will be upheld, whether it is accorded 
to him voluntarily, or he secures it by legal 
process. No such distinction is made in the de- 
cisions upon which counsel relies. In Shoe 
Co. v. Thompson, supra, a creditor sought to se- 
cure a preference by an attachment of the in- 
solvent’s property. The court said: ‘After the 
trust attaches, neither the corporation nor the 
trustees can, by any act of theirs, affect the rights 
of the creditors; and we think that it necessarily 
follows that no creditor can, by any act of dili- 
gence on his part, accomplish that which neither 
the corporation nor the trustees could do by 
agreement with him.’’ There are expressions to 
the same effect in State v. Brockman, supra; and 
we are unable to find that any court, whose views 
on the main question are in harmony with those 
of counsel, has hesitated. when necessary, to fol- 
low this trust-fund theory to its extreme logical 
results. There being, neither on principle nor 
authority, any difference between the effect of a 
preference acquired in one way and the effect of 
a preference acquired in another, provided the 
transaction, in each instance, is bona fide, we 
must regard the decision in Breene v. Bank as di- 
rectly applicable to this case. The question as to 
the extent to which the assets of an insolvent 





corporation might be held to be a trust fund for 
its creditors was considered by this court in West 
v. Produce Co., 6 Colo. App. 467,41 Pac. Rep. 
829, and the conclusion reached that they con- 
stitute a trust fund only as between creditors and 
stockholders. 

A corporation organized for purposes of trade 
has the inherent power, in carrying on its busi- 
ness, to use its credit and contract indebtedness. 
Although the objects for which it is formed must 
be expressed in the instrument of incorporation, 
and although it may not engage in enterprises 
foreign to the purposes for which it was created, 
or otherwise transcend its legal powers, yet when, 
in the course of its business, it contracts an in- 
debtedness, it assumes an obligation its duties 
concerning which are governed, not by the provi- 
sions of its charter, but by laws which are ap- 
plicable alike to corporations and natural persons. 
In the matter of the conduct of its business, its 
charter limits and defines its powers, and it must 
act within those powers; but the liability of both 
corporations and individuals, on account of in- 
debtedness incurred by them, is regulated by gen- 
eral law. In inquiring how, ina given case, a 
corporation, solvent or insolvent, may satisfy the 
demands of its creditors, an investigation of its 
charter will afford no assistance. We must fall 
back upon laws to which all persons, natural and 
artificial, are subject. In respect to an indebted- 
ness, a corporation may not do what an individual 
may not do; and, on the other hand, whatever an 
individual may do a corporation may do. There 
is no restriction upon the liberty of a natural per- 
son, so long as he retains dominion over his prop- 
erty, to pay one creditor in perference to another ; 
and, as the liability of a corporation for its debts 
is measured by no rule different from that ap- 
plicable to liabilities of natural persons, a prefer- 
ence in good faith by the corporation cannot be 
impeached. The judgment will be affirmed. Af- 
firmed. 


Note.—The diversity of the views of courts as to a 
preference by insolvent corporations is well illustrated 
by the following collection of very recent cases on the 
subject. The expression that the property of a cor- 
poration constitutes a “trust fund” for its creditors 
only means that when the corporation is insolvent, 
and a court has possession of its assets, they must be 
appropriated to the payment of its debts before any 
distribution to the stockholders; but, as between a 
corporation itself and its creditors, the former does 
not hold its property in trust in favor of the creditors, 
in any other sense than does an individual debtor. 
Hollins v. Brierfield Coal & Iron Co., 148. C. Rep. 127, 
150 U. 8. 871. The property of an insolvent corpora- 
tion is not a trust estate in the hands of the corpora- 
tion for its creditors, in the sense that insolvency alone 
will place it beyond the disposition of the corporation, 
or give equity jurisdiction to administer it as a trust 
estate, any more than in the case of an insolvent indi- 
vidual. O’Bear Jewelry Co. v. Volfer (Ala.), 17 
South. Rep. 525. The assets of an insolvent corpora- 
tion are atrust fund for the benefit of creditors only 
after a court of equity, at the instance of a proper 
party, has taken possession of them. Worthen v. 
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Griffith, 28 S. W. Rep. 286,59 Ark. 562. The property 
of a corporation is not a trust fund for its creditors in 
any such sense that its mere insolvency, while still a 
going concern, will prevent it from making a bona fide 
sale of all its property, which will be valid as against 
mere contract creditors. Chattanooga, R. & C. R. Co. 
v. Evans, 66 Fed. Rep. 809, 14 C. C. A. 116. On May 
29, 1893, a certain corporation was in debt to the 
amount of $60,000, mainly for bank discounts, of which 
$8,500 was past due, $8,500 more was to become due 
prior to June 5th, and the balance prior to September 
6th. Its officers estimated the value of the building, 
machinery and stock of goods at about $75,000, but 
they were afterwards sold for $15,600 at public sale. 
There was due it, for goods sold and consigned, about 
$15,500, but one of the consignees had a large claim 
against it. Its president, a few days before, stated to 
a $3,000 creditor that it could not pay the money, but 
would give him atime draft. Held, that on May 29th 
the insolvency of the corporation was imminent, 
within Laws 1892, ch. 688, sec. 48, making a payment 
to a creditor by a corporation which is insolvent, or 
whose insolvency is imminent, when made with intent 
to give a preference. Baker v. Emerson (Sup.), 
38 N. Y. S. 576, 4 App. Div. 348. An insolvency 
corporation paid a creditor $3,000, which was not 
due until June 5bth. A few days before, on 
learning that such creditor would not extend the 
time of payment, the president stated that he 
could not pay the money, but would give the creditor 
a time draft. Its officers knew that it could not meet 
its obligations in the ordinary course of business, as 
they became due. On May 3ist.asuit in behalf of a 
friendly creditor was brought at the instigation of 
one or both of the managers, and two days afterwards 
a suit was brought against the company by the secre- 
tary, on a note of $3,000 held by him. Held, that the 
payment of the $3,000 to such creditor was with intent 
to give a preference, within Laws 1892, ch. 688, sec. 
48, providing that any payment made by a corpora- 
tion, when its insolvency is imminent, with the in- 
tent of giving a pereference to any particular cred- 
itor, is invalid. Baker vy. Emerson, 38 N. Y. S. 576, 4 
App. Div. 348. An insolvent railroad company, which 
has not constructed its road, may resell to a creditor, 
in discharge of indebtedness, so as to prefer such 
creditor, rails bought to be used in constructing the 
road, and for which it has no present use. Johnson 
Co. v. Miller (Pa. Sup.), 34 Atl. Rep. 316, 174 Pa. St. 
605. An insolvent corporation cannot prefer its cred- 
itors. Adams & Westlake Co. v. Deyette (S. Dak.), 
65 N. W. Rep. 471. Though the liabilities of a corpo- 
ration greatly exceed its assets, it is not insolvent 
in the sense that its assets become a trust fund, 
for pro rata distribution among its creditors, 
unless there is some positive act of insolvency, such 
as permanent cessation from business, the mak- 
ing of a general assignment, or the filing of a bill 
to administer its assets. Tradesman Pub. Co. v. 
Knoxville Car-Wheel Co. (Tenn.), 32 S. W. Rep. 
1097, 95 Tenn. 684. Where a corporation becomes in- 
solvent, and ceases to do business, or by any act ter- 
minates its business without intention or ability to 
resume, its property and assets become a trust fund 
for all its creditors, between whom it can create no 
preference; nor can a creditor, by his own act, obtain 
a preference over others, who are in equity common 
owners of the property with him. Orr & Lindsley 
Shoe Co. v. Thompson (Tex. Sup.), 35 S. W. Rep. 
478. The mere insolvency of a corporation does not 
convert its property into a trust fund, so as to pre- 
vent preferences. Ford v. Hill (Wis.), 66 N. W. Rep. 





115. An excess of liabilities over assets will not alone 
vitiate a security given by a corporation to a general 
creditor, so long as the corporation is a going concern; 
but when such security covers practically all its prop- 
erty, and the effect is to wind up its affairs in sucha 
manner as to secure a preference to the creditor se- 
cured, the giving of such security is an overt act of 
insolvency, and a court of chancery is authorized to 
set the conveyance aside, and takecharge of the 
assets of the corporation for the equal benefit of 
all its creditors. Allison v. Bradt Printing Co. 
(Tenn. Sup.), 37 S. W. Rep. 10. A new corpora- 
tion was formed as a reorganization of another, un- 
der an agreement for the transfer to it of the prop- 
erty of the old company in consideration of the as- 
sumption of the old company’s debts, except the 
claims of non-assenting bondholders. A _ resolution 
was adopted authorizing the purchase, and a bill of 
sale was prepared, providing that the new company 
should assume all the debts of the old company, ex- 
cept certain bonds. The reorganization committee 
reported that they had procured a bill of sale of all 
the property, which was to be delivered on “‘the as- 
sumption by the new company ofall said debts and 
obligations.”? The chairman of the committee stated 
that the old company transferred all its property in 
consideration that the new company should assume 
allthe debts and obligations of the old company, in 
addition to those specified in the reorganization agree- 
ment. Thereupon a resolution was adopted that the 
new company assumed “‘all the debts, obligations and 
liabilities, of every kind and description, of (the old 
company), in addition to the bonds and other obliga- 
tions mentioned in the agreement of reorganization.” 
Held, that the obligation of the new company was to 
assume all the obligations of the old company, includ- 
ing its bonds. Fernschi!d v. D. H. Yuengling Brew- 
ing Co. (Sup.),40 N. Y. S. 1119. The fact that di- 
rectors of a corporation were sureties on a note ex- 
ecuted by the corporation, or that some of the directors 
had given a joint note binding each individually as 
collateral security for the payment of a corporate 

debt, did not preclude the corporation from prefer- 

ring the holder of its note or the owner of the debt, 

as against other creditors. Milledgeville Banking Co. 

v. McIntyre Alliance Store (Ga.), 25 S. E. Rep. 567. A 

corporation, though insolvent, may give a bona Jide 

preference toa creditor; and atransfer of property 

to one of its stockholders, in consideration of his as- 

sumption of debts due certain creditors, is valid, as 

against other creditors, where a fair price is thus 

realized for the property. Conway v. Smith Mer- 

cantile Co. (Wyo.), 46 Pac. Rep. 1084. An insolvent 

corporation may prefer creditors not its officers or 

agents, by deed of assignment or otherwise, in good 

faith, and before its assets have come into the posses 

sion of acourt of equity. Wyeth Hardware & Man- 

ufacturing Co. v. James-Spencer-Bateman Co. (Utah), 

47 Pac. Rep. 604. Mere insolvency of a corporation 

does not deprive it of the power to dispose of corpo 

rate property, in good faith, by way of paying or 8¢ 

curing corporate indebtedness, though the result may 

be to give one creditor a preference over others. State 

Nat. Bank v. Union Nat. Bank, 48 N. E. Rep. 82, 168 

Til. 519. 








JETSAM AND FLOTSAM. 


BEQUEST OF PROPERTY TO CHARITABLE CORPORATION. 
The Supreme Court of Maine, on June 4, 1897, 
handed down a very able presentation of the opposite 
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view to that upheld by the New York Court of Ap- 
peals in the Cornell University case, in regard to the 
capacity of a charitable corporation to take as a devisee 
property in excess of the amount prescribed by its 
charter or the general statutes. 

The Maine case is that of Farrington v. Putnam, 90 
Me. 405 (June 4, 1897), where Farrington, the presi- 
dent of the Maine Eye and Ear Infirmary, willed to 
that institution two-thirds of his property. The gen- 
eral statute under which the infirmary was organized 
allowed it to take and hold by purchase, gift, devise 
or bequest, personal or real estate, in all not exceed- 
ing one hundred thousand dollars in value at any one 
time. R.S. ch.55,§1. It already had the full amount 
of property. The action was a bill in equity brought 
by and in behalf of the several heirs at law of the tes- 
tator against his executors and the infirmary to have 
the offending provision of the will declared to be in- 
operative and void. 

It was held by the court, Peters, Ch. J., delivering 
the opinion, that a charter was acontract between the 
State and the corporation, and for any misuse or 
abuse of its privileges or powers the corporation was 
amenable to the State only, and no individual had any 
right to complain. Furthermore, the general statute 
under which the infirmary was organized was not ex- 
pressly prohibitory, but rather regulative and direc- 
tory, since no penalties were attached. Accordingly 
the bequests and devises were not absolutely void as 
the complainants contended, but merely voidable at 
the option of the State. Whether they shall be de- 
clared void or not by the State is agovernmental ques- 
tion to be determined in a direct proeeeding brought 
by the State’s officials, and not a judicial one to be de- 
termined in a collateral proceeding brought by or for 
the benefit of some individual. Hence, in this case, 
the State alone and not the heirs can take advantage 
of any violation of its charter on the part of the in- 
firmary. 

The following cases are relied on as authorities: 
Jones v. Habersham, 107 U. S. 174 (1882), where Mr. 
Justice Gray said, “ * * ° Restrictions imposed 
by the charter of the corporation upon the amount of 
property it may hold cannot be taken advantage of 
collaterally by private persons, but only by the State 
which created it.” National Bank v. Whitney, 103 U. 
8. 99 (1880); Vidal v. Girard’s Executors, 2 How. 127 
(1844); Hanson v. Little Sisters of the Poor in Balti- 
more, 79 Md. 434 (affirmed January, 1897, in Congre- 
gational Church Building Society v. Everett, Mary- 
land Appeals, 36 Atl. Rep. 654); DeCamp v. Dobbins, 
29N. J. Eq. 36 (1878); Hamsher v. Hamsher, 182 Ill. 
278 (1890); Pritchard on Wills (1894), note 13, section 
158; Davis v. Old Col. R. R. Co., 181 Mass. 258 (1881) ; 
Case v. Kelly, 183 U. S. 81 (1890). 

Chiet Justice Peters criticises the decision in 
Trustees of Davidson College v. Chamber’s Executors, 
3 Jones, N. C. Eq. 251 (1857), and approves the dis- 
senting opinion of Nash, C. J.; and shows that the 
North Carolina courts have ameliorated that rigid 
doctrine in Mallett v. Simpson, 94 N. C.37 (1887). He 
attempts to distinguish the Cornell University case, 
in 111 N. Y. 66 (1888), entitled Matter of McGraw, be- 
cause there it was held that the statute in question 
was intensely prohibitory. To determine whether 
this is the correct view or not involves a reading of 
the two statutes in extenso. The language of the 
Cornell University charter was: “The corporation 
hereby created may hold real and personal property 
not exceeding three millions of dollars in the aggre- 
gate.” Sec. 5. This is almost identical with the lan- 











guage of the Maine statute. Consequently it seems 
that the two cases are diametrically opposed. 

The view adopted by the Maine court is, however, 
consonant with the modern view of the courts all over 
the country. Cases are being decided every day 
where corporations are held on their ultra vires con- 
tracts in collateral proceedings, the State alone being 
considered as the proper party to take advantage of 
the corporate sin. 

The following is quoted from an article contributed 
by Mr. George Wharton Pepper to the American Law 
Register, Vol. 36 (N. S), p.1, since it is directly in 
point: ‘Ifthe State really has a restriction which-it 
is important to enforce, why not deal with the corpo- 
ratiun directly in a proceeding instituted for the very 
purpose? The law of ultra vires would then become 
exclusively a branch of public law, and ultra vires 
cases would be, as they ought to be, cases in which 
the State is a party and the corporation a defendant. 
We are gradually coming to the conclusion that the 
business of supervising corporations and their opera- 
tions is primarily a legislative and executive matter, 
and not ajudicial one. We are electing boards of 
railroad commissioners. We are creating insurance 
departments with insurance commissioners to preside 
overthem. We have banking departments and ex- 
aminers to exercise visitatorial functions. Why not 
carry out this excellent modern development to its 
legitimate conclusion and suffer the question of abuse 
of corporate power to be raised only in proceedings 
instituted by the State at the instance of the appro- 
priate officer? Undoubtedly, the economic as well as 
the legal tendency is in this direction.””—American 
Law Register. 
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HUMORS OF THE LAW. 


“T don’t know what I would have done if it hadn’t 
been for you!” exclaimed the discharged prisoner. 

“Well, you probably would have done time,” said 
the proud lawyer.— Yonkers Statesman. 


Lawyer—“You think, then, that your assailant at- 
tacked you with malice prepense?” 

Client—I dunno, sah; he might’er had one o’ dem 
kind o’ mallets; but de principle thing he used wuz a 
razzor, sah.”’ 


“‘My wife will bear witness,” said the prisoner at 
the bar, “that at the very time I am accused of burg- 
larizing Mr. Smith’s premises I was engaged in walk- 
ing the floor with my infant child in my arms, en- 
deavoring to soothe it to sleep by singing ‘Rock-a-By, 
Baby.’” “The prisoner is discharged,” remarked 
his Honor; “he can prove a lullaby.” 


Young Lawyer—“I claim the release of my client 
on the grounds of idiocy. He is a stupid fool, and is 
not responsible for any act he may have committed.” 

Judge—“He doesn’t appear stupid to me.” 

Prisoner (interrupting)—“ Your, Honor, look at the 
lawyer I’ve hired.” 
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“There’s no more fun in the practice of law,’ ob- 
served the judge as he softly brushed away the film 
of soft ashes from the live end of his cigar. ‘*Thirty 
years ago, when we used to impeach all the witnesses 
on the other side and have two or three fights every 
noon recess, it was worth while to be in the profes- 
sion.” 
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1. ACTION PREMATURELY BROUGHT—Abatement.—Un- 
der Gen. St. § 874, and Prac. Aet, rule 4, § 6, which re- 
quire the defendant in his answer to state special 
matters of defense, and prohibit evidence of matters 
in avoidance or defense consistent with the truth of 
the material allegations of the complaint unless spe- 
cially pleaded, evidence that the suit was prematurely 
brought is inadmissible, unless raised by plea in abate- 
ment.—SOUTHEY V. DOWLING, Conn., 39 Atl. Rep. 113. 


2. ADMINISTRATION OF ESTATES.—Wben an intestate 
at the time of his death owns property in a State other 
than that of his domicile, administration must be 
taken out in that State, in order to collect the funds 
for the benefit of the estate.— ELLIS v. NORTHWESTERN 
Mot. LIFE Ins. Co., Tenn., 43S. W. Rep. 766. 


8. ADVERSE POSSESSION—Land of Infant Daughter.— 
The possession of land acquired by a father under a 
conveyance made to his infant daughter by her grand- 
father, and delivered to such father, can never ripen 
into a title by prescription in favor of the Jatter as 
against the grantee.—PaRKER V. SALMONS, Ga., 28S. E. 
Rep. 681. 















4, ANSWER—Malicious Prosecution—Malice and Prob. 
able Cause. — Where a party, before suing out a war. 
rant charging another with crime, fairly laid beforea 
reputable attorney all the facts within his knowledge, 
and which could be obtained by him by reasonable 
diligence, touching the ,party’s guilt of the offense 
charged, for his advice whether or not, upon such 
facts, there was probable cause, and he was advised, 
upon the facts as stated, that the party was guilty, and 
he relied in good faith upon this advice, it is a good 
defense to an action for malicious prosecution. — 
O'NEAL V. MCKINNA, Ala., 22 South. Rep. 905. 


5. APPEAL FROM JUSTICE — Filing New Bond. —A 
county court cannot permit one appealing from a judg. 
ment rendered in a justice of the peace court to filea 
new appeal bond after the time for filing a bond had 
elapsed, where the original bond failed to state a con. 
dition required by statute.—Houston & T. C. R. Co. vy. 
RED CROSS STOCK FARM, Tex., 43S. W. Rep. 795. 


6. APPLICATION OF PAYMENT — Apportionment. — 
Where no definite direction is given by a debtor to ap- 
ply a balance of account in the hands of a creditor to 
any one or more of several debts due the creditor, the 
latter may make the application.—TURNER V. HILL, N. 
J., 39 Atl. Rep. 137. 


7. ATTORNEY—Waiver of Inquisition. — Where an at- 
torney, who has been acting for defendant up to judg- 
ment, on which execution is promptly issued, filesa 
waiver of inquisition, it will be presumed he acted un. 
der authority; and this presumption is made conclu- 
sive by defendant’s failure for 16 years to disafiirm, 
though immediately after the waiver defendant’s land 
was sold under levy and f. fa., and the purchaser went 
into possession. — KISsICK V. HUNTER, Penn., 39 Atl. 
Rep. 83. 


8. BANKS — Representation by Cashier — Estoppel.— 
The cashier of a bank does not act as its agent or rep- 
resentative in answering an inquiry addressed to him 
by another bank as to the business standing of a third 
person; and the bank is not bound or estopped by 
statements so made by him, his act being one not re- 
lating to the business of his bank, and simply one of 
customary courtesy, rendered without consideration.— 
FIRST NAT. BANK OF MANISTEE, MICH., V. MARSHALL & 
ILSLEY BANK OF MILWAUKEE, WIS., U.S. C. C. of App., 
Sixth Circuit, 88 Fed. Rep. 725. 


9. BENEVOLENT SOCIETY—Mutual Benefit Insurance— 
Membership Fee. — Where the policy and by-laws of & 
mutual insurance company provide for payment of an 
advance premium as membership fee, which was given 
to the soliciting agent as his commission, an order 
given on the company by an applicant for member- 
ship for the payment of such premium to the agent 
out of money due the applicant from the company can- 
not be countermanded without withdrawing the ap- 
plication. — SMITH Vv. COVENANT MOT. BEN. ASSN. OF 
ILLINOIS, Tex., 43S. W. Rep. 819. 

10. BILLS AND NOTES — Consideration. — Although & 
promissory note recites a consideration, it is the right 
of the maker, when sued thereon by the payee, 60 
prove by parol that there was really no consideration 
at all, and any facts pertinent to an issue thus arising 
are relevant.—HAWKINS V. COLLIER, Ga., 28S. E. Rep. 

11. BILLS AND NOTES—F alse Representations.— Where 
one voluntarily executed a note without reading it, 
and there were no false representations as to its con- 
tents, he is entitled to no relief if the document proves 
different from what he thought it to be. — MARTIN’. 
SMITH, Ala., 22 South. Rep. 917. 

12. BILLS AND NOTES—Partnership Note—Bona Fide 
Purchaser.—Where the making of promissory notes is 
within the scope of the business of a partnership, and 
a member of the partnership in its name executes& 
negotiable promissory note, and delivers it to the 
payee therein named, an innocent purchaser from the 
latter, who bona fide and for value acquires title to thé 
note before its maturity, can enforce its collectioa 
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from the partnership, although in point of fact such 
note was not given for any debt due by the partner- 
ship, the purchaser taking without notice of the truth 
in this respect.—HASKINS V. THRONE, Ga., 28 8. E. Rep. 
611. 

13. BILLS AND NOTES — Payment by Surety. — As 
against the payee, the maker of a promissory note is 
not entitled to credit thereon of a sum paid to the 
payee by one who is a surety on such note, in consid_ 
eration of his release as surety. —GILSTRAP V. SMITH, 
Ga., 28S. E. Rep. 608. 

14. BILLS AND NOTES — Transfer by Delivery.—A note 
payable to bearer may be transferred by mere delivery, 
without indorsement. — TOWN OF BREWTON V. GLASS, 
Ala., 22 South. Rep. 916. 

15. BILL OF EXCEPTIONS — Signature — Alteration. — 
Parol evidence is admissible to show that a bill of ex- 
ceptions, after it became a part of the record by being 
signed by the judge, was altered by him, or that it was 
in fact signed when the judge had no power to act.— 
LOUISVILLE & N. R. Co. V. MALONE, Ala., 22 South. 
Rep. 897. 

16, BUILDING AND LOAN ASSOCIATIONS. — A building 
and loan association loaned money to one of its stock- 
holders, and the contract provided for monthly pay- 
ments, to be applied in “premium for precedence” and 
oninterest: Held, in determining whether the con- 
tractis usurious or not, the so-called “premium for 
precedence” must be regarded as interest, and that 
building and loan associations are subject to the penal- 
ties provided in cases of usurious contracts.—STEVENS 
v. HOME SAVINGS & LOAN ASSN. OF MINNEAPOLIS, MINN., 
Idaho, 51 Pac. Rep. 779. 

17. CERTTORARI — When Lies.—Where one is accused 
of constructive contempt for falsely publishing a re- 
port in relation to a cause on trial, and the judge re- 
fuses to allow accused to make a defense in justifica- 
tion of the alleged contemptuous acts, such refusal 
goes to the jurisdiction of the court, and is hence re- 
viewable on certiorari.—MCCLATCHY V. SUPERIOR COURT 
OF SACRAMENTO COUNTY, Cal., 51 Pac. Rep. 696. 


18. CHATTEL MORTGAGES — Possession by Mortgagee. 
— The assignee of a chattel mortgage providing that 
the mortgagor should retain possession until the ma- 
turity of the debt, who obtained possession of such 
property, before condition broken, under promise to 
the mortgagor that he might redeem, and that on pay- 
ment of the debt the possession should be restored to 
him, was estopped to set up an alleged anterior title 
in a suit by the mortgagor for the cancellation of such 
mortgage and the recovery of such property and dam- 
ages for its retention, in which it appeared that such 
debt had been more than paid by the use of such prop- 
erty and the conversion of a portion thereof by such 
assignee, and therefore it was not error to treat him 
as a mortgagee in possession. — GRADY v. NEWMAN, I. 
T.,438. W. Rep. 754. 


19. CHATTEL MORTGAGE—Validity — Description.—In 
an action by a mortgagee, to recover the value of per- 
sonal property, against a stranger to the mortgage, as 
for conversion, if any part of the property is suffi- 
ciently described in the mortgage to charge a pur- 
chaser thereof with constructive notice by record, it is 
error for the court to sustain an objection to the in- 
troduction of evidence as to all of such property be- 
cause of its invalidity in not sufficiently describing the 
property.—FISHER V. MOORE, Kan., 51 Pac, Rep. 787. 


20. CONSTITUTIONAL Law — Obligation of Contracts— 
Attachment. — A State statute providing that, on the 
making of an assignment by adebtor within 10 days 
after the levy of an attachment, the attachment shall 
be dissolved, and the property turned over to the as- 
signee (Acts Wis. 1897, ch. 834), thereby relegating the 
attaching creditor to a mere judgment and a participa. 
tion in the distribution under the assignment, coupled 
with arelease of any balance not thus satisfied, im- 
Dairs the obligation of contracts, as applied to an at- 
tachment found on an indebtedness contracted prior 















to the passage of the act.—HEATH & MILLIGAN MANUFG. 
Co. Vv. UNION OIL & Paint Co., U. 8. 0. O., E. D. (Wis.), 
83 Fed. Rep. 776. 

21. CONTRACT—Building Contract—Delay.—A build- 
ing contract provided that defendant should have the 
foundations ready by specified times; that plaintiff 
should complete the work by atime named, and pay 
$300 for each day’s delay. The work was not completed 
by the time fixed. There was evidence that delay was 
caused by defendant’s failure to complete the founda- 
tions in time,and by changes in the original plans 
made at defendant’s request: Held that, if plaintiff 
was obstructed by defendant in strict performance, it 
did not absolve it from further effort to speedily per- 
form ; and when the cause for delay ceased, the obli- 
gation to finish was at once imposed on plaintiff, and 
failure then to perform within a reasonable time war- 
ranted damages for unreasonable delay thereafter.— 
PITTSBURGH IRON & STEEL ENGINEERING CO. V. Na- 
TIONAL TUBB WORKS Co., Penn., 39 Atl. Rep. 76. 

22. BUILDING CONTRACTS—Failure to Complete Build- 
ing.—Where a building contract requires the building 
to be constructed according to plans and specifications 
of an architect, and the iron work put in according to 
his specifications is insufficient tosupport the part 
of the building intended to be supported by it, the con- 
tractors are relieved of the absolute obligation to com- 
plete the work. — MURPHY v. LIBERTY NaT. BANK, 
Penn., 39 Atl. Rep. 143. 

23. CONTRACT—Duress.—R purchased a piano of K, 
and executed a sale note for $230, a part of the price, 
agreed to be paid in installments of $12 each month. 
After nearly three years K demanded payment of the 
balance due on said sale note, and threatened that, if 
said amount was not paid, to take said piano under said 
sale note, upless R would execute a new sale note for 
the balance claimed, and, to prevent such taking and 
a sale thereunder she signed said renewal note and 
contract: Held, that this did not constitute such duress 
asto avoid said renewal contract.—W. W. KIMBALL 
Co. v. Raw, Kan., 51 Pac. Rep. 789. 

24. CONTRACT—Liquidated Damages.—W here the par- 
ties to a written contract mutually agree therein that, 
in case one of them fails or refuses to comply with its 
covenants, the other shall retain as liquidated dam- 
ages a stated sum of money already received by the 
latter from the former, which sum is reasonable in 
amount, and it appearing from the terms of the con- 
tract asa whole that the damages resulting from a 
breach thereof were the subject-matter of calculation 
and adjustment between the parties, and that the sum 
specifted was really intenued as compensation, and 
not as a mere penalty, the law will enforce the con- 
tract as made.—ALLISON Vv. DUNWODY, Ga., 28 S. E. 
Rep, 651. 

25. CONTRACT—Offer to Perform.—When either party 
to a contract gives notice to the other that he will not 
comply with its terms,the other need not, in an action 
for damages for the breach, aver or prove a tender of 
performance on his part; but the elements of his dam- 
ages must be certain, and he must show that facts ex- 
ist from which it may beclearly deduced that he has 
suffered loss.—GRay V. SMITH, U. 8S. OC. OC. of App., 
Ninth Circuit, 83 Fed. Rep. 825. 

26. CONTRACT IN RESTRAINT OF TRADE—Validity.—The 
lessee of a dock, upon which he conducted the busi- 
ness of dealing in coal and fish, sold and conveyed 
certain real estate near by, on which was situated an- 
other dock, to a dealer in lumber, the purchaser enter- 
ing into an agreement at the same time by which he 
bound himself in general terms not to engage in the 
coal or fish business for a term of years, or to ‘‘do any- 
thing that will conflict with the said coal or fish busi- 
ness” of the grantor: Held, that such agreement was 
limited as to locality to the dock situated on the prop- 
erty sold, and was valid.—HITCHCOCK V. ANTHONY, U. 
8. C. C. of App., Sixth Circuit, 83 Fed. Rep. 779. 

27. CORPORATIONS—Subscribed Capital Stock.—A cor- 
poration which, in payment for property, assumes the 
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payment of bonds issued by another corporation, can. 
not retain the property, and claim the bonds were in- 
valid as being overissued, in violation of Civ. Code, § 
309, prohibiting the contraction of debts beyond the 
subscribed capital stock.—SMITH V. FERRIES & C. H. 
Ry. Co., Cal., 51 Pac. Rep. 710. 

28. CORPORATIONS—Foreign Corporations—Service of 
Process.—In determining whether an agent of a for- 
eign corporation upon whom federal process is served 
isa “managing agent” of the corporation, within the 
meaning of a State statute providing for such service, 
the court will give full consideration to decisions of 
the State court construing the statute.—UNION ASso- 
CIATED PRESS V. TIMES PRINTING CO., U.S.C. C.,S8. D. 
(N. Y.), 83 Fed. Rep. 822. 

29. CORPORATIONS — Rights of Equitable Owner of 
Stock.—Neither by the general rule nor under the de- 
cisions of the State courts of Connecticut is the bene- 
ficial owner of stock in a corporation precluded 
from asserting his right thereto by the mere fact that 
he has permitted it to stand on the books of the corpo- 
ration in the name of another, as against an attaching 
creditor of the nominal owner.—NEW YORK COMMER- 
CIAL Co. V. FRANCIS, U. 8S. C. C. of App., Second Circuit, 
83 Fed. Rep. 769. 

30. CORPORATION SUCCEEDING PARTNERSHIP — As- 
sumption of Contracts. —A partnership, which was 
acting as agent for a foreign mortgage company in 
making farm loans, made an agreement with such 
company to collect such loans without charge in addi- 
tion to the commissions received in making the loans, 
and to foreclose the mortgages taken, when neces- 
sary, without charge for attorney’s fees. The part- 
nership was succeeded in business by a corpora- 
tion formed by the partners, who were its officers 
and directors, which assumed the balance due from 
the partnership to the mortgage company on ac- 
count, and continued the business during the ensuing 
five years without further agreement, collecting 
money, and foreclosing numerous mortgages for which 
no charge was made in its monthly reports: Held, 
that the corporation must be held to have adopted the 
agreement made by the partnership with reference to 
such services, and could not, after such a lapse of 
time, assert a right to compensation therefor.—NORTH 
AMERICAN LOAN & TRUST CO. V. COLONIAL & U. 8. 
MorTG. Co.,U. 8S. C. C. of App., Eighth Circuit, 83 
Fed. Rep. 796. 

81. CORPORATIONS—Transaction with Stockholders.— 
A person who might, at the inception of a corporation, 
be deemed the promoter, cannot, after the corporation 
has been in existence, organized, and operated by a 
board of directors for more than a year, be considered 
as such, so as to then hold him to a promoter’s fidu- 
ciary liability in dealing with the corporation.—Rus- 
SELL V. ROCK RUN FUEL GAs Co., Penn., 39 Atl. Rep. 21. 

32. COUNTIES — Deposit of Funds.—Where county 
funds are deposited in a bank, and the bank fails, the 
county, in a contest over the distribution of the as- 
sets of the bank, is not entitled toa lien on these as. 
sets in preference to the individual depositors.—GLYNN 
COUNTY V. BRUNSWICK TERMINAL CO., Ga., 28 8. E. 
Rep. 604. 

33, COUNTIES—Organization—Settlements of County 
Boards.—When boards of county commissioners have 
made adjustment and settlement of matters growing 
out of the organization of a new county, such settle- 
ment and adjustment will not be disturbed, in the ab- 
sence of a showing of fraud or mistake.—CANYON 
County V. ADA County, Idaho, 51 Pac. Rep. 748. 

34. CREDITORS’ SuITs—Pleading.—A creditors’ bill, 
alleging the return unsatisfied of an execution issued 
on plaintiff's judgment before the filing of the suit, 
sufficiently shows that at that time the debtor was not 
the owner of sufficient unexempt property to satisfy 
the judgment.—WHITESIDE V. HOSKINS, Mont., 51 Pac. 
Rep. 739. 

35. CRIMINAL EVIDENCE—Larceny—Other Crimes.—To 
identify two cattle sued by defendants with the cattle 





charged to have been stolen by them, evidence that 
two other cattle sold by them at the same time were 
stolen property taken from persons other than the 
prosecutor, and at or about the same time as the otb. 
ers, but which evidence did not show that they were 
taken at or about the same place, was inadmissible,— 
PARKER V. UNITED STATES, I. T., 43 8. W. Rep. 858. 


36. CRIMINAL Law — Incest — Daughter.—The word 
*‘daughter,” as used in an indictment for incest, means 
an immediate female descendant, and not an adopted 
daughter, step-daughter, or daughter-in-law.—PEOPLE 
Vv. KAISER, Cal., 51 Pac. Rep. 702. 


37. CRIMINAL Law—Instruction—Credibility of Wit. 
nesses.—In a criminal case it is error to instruct the 
jury that they are the sole judges of the weight of the 
testimony and of the credibility of the witnesses, and 
that they may, if they think preper, disregard the 
testimony of any witness, if for any reason they be. 
lieve such testimony is untrue.—RYLEE V. STATE, 
Miss., 22 South. Rep. 890. 


38. DAMAGES—Negligence—Contributory Negligence. 
—Code, § 2589, provides that a personal representative 
may sue for the death of his testator or intestate if the 
latter could have maintained sn action if it had not 
caused death, etc.: Held, that the damages recoverable 
are entirely punitive, and evidence of loss of services,or 
mere pecuniary loss, and evidence of mental! suffering 
by parents of a deceased child, are immaterial.—ALa- 
BAMA G. S. R. Co. V. BURGESS, Ala., 22 South. Rep. 913. 


39. DEED — Acknowledgment of Married Woman.—A 
substantial, and nota literal, compliance with the stat- 
ute in the certificate of acknowledgment to a convey- 
ance of real estate by a married woman, is all that the 
law requires.—NORTHWESTERN & PACIFIC HYPOTHEEK 
BANK V. RAUCH, Idaho, 51 Pac. Rep. 764. 


40. DEED—Certificate of Acknowledgment.—If the 
acknowledgment of a married woman to a deed or 
other instrument is correctly made, but defectively 
certified, such certificate of acknowledgment may be 
reformed by judgment of the district court, under the 
provisions of title 6 of chapter 3 of the Civil Code, 80 
as to make the certificate correctly state the acknowl- 
edgment.—BUNNELL & ENO INV. CO. V. CURTIS, Idaho, 
51 Pac. Rep. 767. 


41. DEED—Description.—If a direction or course given 
in a deed is impossible or senseless, it must be omitted 
or disregarded; and, if the other calls or parts of the 
description are sufficient to identify the land conveyed, 
the deed. must be sustained.—BROSE v. BOISE CITY 
RalLway & TERMINAL Co., Idaho, 51 Pac. Rep. 753. 


42. DEEDsS—Resulting Trust.—The fact that a deed, 
absolute on its face, was made only as security fora 
loan, may be shown by parol, and the deed will be re- 
garded as a mortgage, from which the real owner of 
the property may redeem.—VANDERHOVEN V. ROMAINE, 
N. J., 39 Atl. Rep. 129. 

43. DESCENT AND DISTRIBUTION—Decree of Distribu- 
tion.—The fact that trustees of a legacy have been au- 
thorized by the court to receive in lieu of the legacy 
certain other property in no way affects the right of 
the court of probate in making a, distribution under 
the will.—GoaD v. MONTGOMERY, Cal., 51 Pac. Rep. 681. 

44. DEVISE—Ademption.—A devise of two particular 
ground rents, in trust, with provision, “Should said 
ground rents, or either of them, be paid off at any timé, 
I order and direct my executors to invest the proceeds, 
and hold the same on the same trusts,” does not carry 
a ground rent purchased by the testator with part of 
the principal of one of said ground rents paid testator 
after execution of the will.—HarsHAaW V. HaRksHAW, 
Penn., 39 Atl. Rep. 89. 

45. DivoncE—Community Property.—When a decree 
of divorce is entered, and no order is made concerning 
community property, the husband and wife become 
tenants in common of land in which they had acom- 
munity interest.—SOUTHWESTERN Mrc. Co. v. SWS, 
Tex.,43S. W. Rep. 813. 
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46. DivorcE—Separation from Bed and Board—Evi- 
dence.—The separation from bed and board, prelimi- 
nary, under our law, of the decree dissolving the mar- 
riage, cannot be based on the mere general statement 
of witnesses that the defendant spouse has ill treated 
the other, or that their living together is insupport- 
able. It is for the court, on proof of the acts or con- 
duct of the defendant spouse constituting the alleged 
ill-treatment, to determine whether the cause for the 
separation exists.—OGDEN V. HEBERT, La., 22 South. 
Rep. 919. 

47. DowER—Vested Rights.—1 Rev. Laws 1825, p. 333, 
providing that the widow shall not ‘‘be entitled to 
dower in any lands, tenements or hereditaments until 
all just debts due or to become due by her deceased 
husband have been paid,” has no bearing in favor of 
anyone except a creditor of the estate to whom a debt 
is owing; and a breach of warranty or of a covenant 
against incumbrances does not create such a debt as 
would bar a widow from asserting dower in land con- 
veyed by her husband without her joining.—BARTLETT 
v. BALL, Mo., 43 8. W. Rep. 783. 

48. ELECTION—Contested Election Proceedings.—Rev. 
St. 1895, art. 1883 et seg., authorizing an appeal or writ 
of error to be taken from judgments rendered in “civil 
cases,” do not apply to a contested election proceed- 
ing under the statute, as it is not a civil case.—BUCK- 
LER V. TURBEVILLE, Tex., 438. W. Rep. 810. 

49. EVIDENCE—Res Gestz.—In an action for damages 
for injuries caused by the falling of an elevator, state- 
ments of the elevator boy as to the cause of the fall, 
made after the plaintiff had been taken from the ele- 
vator, formed no part of the res geste.—LISsSAK V. 
CROCKER ESTATE CoO., Cal., 51 Pac. Rep. 688. 

50. EXECUTION—Exemptions—Proceeds of Life In- 
surance Policy.—The proceeds of a life insurance 
policy, after it has been paid to the beneficiary upon 
the death of the insured, is not exempt from being ap- 
plied to the payment of the debts of the said benefi- 
Clary by garnishment or other legal process, under 
chapter 163, Laws 1895.—REIGHART V. HARRIS, Kan., 51 
Pac. Rep. 788. 

51. EXECUTION—Satisfaction.—Where an execution is 
levied upon the property of the defendant, and ata 
sale had in pursuance of the levy the property brings 
asum equal to, or greater than, the amount due upon 
the execution, such sale satisfies the judgment; and 
the process is thenceforth /functus officio, whether 
marked “Satisfied” or not.—JINKS V. AMERICAN MORTG. 
00. OF SCOTLAND, Ga., 28S. E. Rep. 609. 

52. FEDERAL CouRrTs—Jurisdiction—Citizenship.—A 
white person, a citizen of the United States, who, by 
intermarriage with an Indian, becomes by adoption 
a member of the Cherokee Nation, does not thereby 
cease to be a citizen of the United States, but such 
adoption ousts the jurisdiction of the federal court 
over suits between the adopted member and other 
members of his tribe, and confers exclusive jurisdic- 
tion thereof on the tribal courts; andja subsequent nn- 
authorized naturalization of such person does not 
affect his legal status.—RAYMOND V. RAYMOND, U. 8. C. 
0. of App., Eighth Circuit, 83 Fed. Rep. 721. 

53. FRAUDS, STATUTE OF—Party Walls.—Under Ann. 
Code, § 2434, providing that an estate in land for a term 
of more than one year cannot be conveyed, except by 
& conveyance in writing, signed and delivered, parties 
cannot, by a parol contract, agree that a wall to be 
built equally on land belonging to each of them in 
severalty shall be the sole property of one.—WEEMS Vv. 
MAYFIELD, Miss., 22 South. Rep. 892. 

54. FRAUDULENT CONVEYANCES—Burden of Proof.— 
Where an alleged fraudulent purchaser of a stock of 
g00ds brings replevin against an attaching creditor of 
the vendor, and a fraudulent intent on the part of the 
Vendor is shown, the burden is on plaintiff in replevin 
to show, by other evidence than notes alleged to evi- 
dence the debt for which the goods were sold, that the 
Sale was for a bona fide and adequate consideration.— 
FOSTER V. HAGLIN, Ark., 43S. W. Rep. 763. 





55. FRAUDULENT CONVEYANCES—Chattel Mortgage .— 
A chattel mortgage upon a stock of merchandise, taken 
in good faith to secure a valid debt of greater amount 
than the value of the goods, is not fraudulent per se be- 
cause the note described in the mortgage is payable in 
installments running through a period of 35 months 
after the date of the mortgage.—SYMNS GROCERY CO. V. 
SMITH, Kan., 51 Pac. Rep. 803. 


56. FRAUDULENT CONVEYANCES—Instructions.—In the 
strial of an action by a creditor to set aside and cancel 
a fraudulent conveyance, it was inaccurate, and there- 
fore erroneous, to charge that ifthe debtor made the 
conveyance with intention to ‘‘delay, hinder and de- 
fraud” his creditors, it would be void. The acts void- 
ing the conveyance should have been stated disjunc- 
tively. Stating them conjunctively imposed upon the 
creditor a greater burden than the law does.—EVANS V. 
COLEMAN, Ga., 288. E. Rep. 645. 


57. GARNISHMENT—Liability of Garnishee.—A garnish- 
ing plaintiff can recover judgment against the gar- 
nishee upon such demands only as the defendant could 
himself enforce by suit against the garnishee. A judg- 
ment in favor of the garnishing pluintiff against the 
garnishee, based upon mere contract relations of the 
latter to the defendant, where there has been no breach 
of contract which would give the defendant the right 
to recover, is therefore erroneous.—BUTLER V. BILLUPS, 
Ga., 28S. E. Rep. 615. 


58. GUARANTY—Notice of Aeceptance.—An offer of a 
continuing guaranty, executed by the guarantor at the 
special request of the agent of the person to whom the 
guaranty is addressed, and delivered to such agent, 
who accepts same, and agrees to make advances there- 
on to the person for whose benefit the guaranty is exe- 
cuted, requires no further notice of acceptance in order 
to bind the guarantor.—FERST V. BLACKWELL, Fla., 22 
South. Rep. 892. 


60. INSURANCE — Conditions — Estoppel—Waiver.—A 
policy of fire insurance issued by defendant to plaintiff 
upon merchandise stipulated that the policy, unless 
otherwise provided by agreement indorsed thereon, 
should be void ‘‘if (any usage or custom of trade or 
manufacture to the contrary notwithstanding) there 
be kept, used or allowed, on the above-described prem- 
ises, gasoline,” and that no representative of the com- 
pany should have power to waive any provision ex- 
cept, in certain cases, by indorsement. In an action 
on the policy it was alleged in the reply that while 
plaintiff, a dealer in stoves, had been in the habit, ac- 
cording to general custom, of bringing a small quan- 
tity of gasoline to his store from time to time to illus- 
trate the operation of gasoline stoves,this practice 
and custom were well known to defendant’s agent who 
took the application and issued the policy, and also, 
both before and after its issue, to the local board of 
underwriters of which defendant or its agent were 
members: Held that, under the terms of the policy, 
these facts could not operate against the defendant 
either as estoppel or waiver.— FISCHER V. LONDON’S L. 
FriRE Ins. Co., U. 8. C. C., D. (Ky.), 83 Fed. Rep. 807. 


59. HOMESTEAD — Bringing within City Limits.— 
Plaintiffs set apart a four-acre block as their rural 
homestead, under Rev. St. art. 2403. They divided the 
block into three lots inclosed by fences, and erected a 
house on each lot, and lived in one of the houses, and 
rented the others, applying the rentals to their sup- 
port: Held, that the whole block was exempt to them 
as a homestead, though it became included within the 
limits of an adjacent city, where the city extended its 
boundary lines without their consent.—WILDER V. Mc- 
CONNELL, Tex., 48 8. W. Rep. 807. 


61. INSURANCE—Condition in Policy'-—A provision in 
a policy of fire insurance that, ‘‘if a building, or any 
part thereof, fall, except as the result of fire, all in- 
surance by this policy on such building or its contents 
shall immediately cease,” is a condition subsequent, 
and in an action on such policy to recover for destruc- 
tion by fire of the goods thereby insured, where the 
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building in which they were contained fell, the burden 
is on the insurer to prove as a defense that it fell be- 

fore the fire. —WESTERN ASSsUR. CO. OF TORONTO V. J. 

H. MOHLMAN Co., U.S.C. C. of App., Second Circuit, 

83 Fed. Rep. 811. 

62. INSURANCE — Policy — Evidence.—The proof 
showed that an insurance policy was in the possession 
of the agent who wrote it, but no notice was served on 
him to produce it; and although he testified that he 
did not know where it was, and could not find it, hg 
did not showthat he had made a bona fide, diligent 
search for it in the place where it was most likely to 
be: Held, that secondary evidence as to the contents 
ofthe policy was inadmissible.—PHOEBNIX ASsUR. Co. 
OF LONDON Vv. MCARTHOR, Ala., 22 South. Rep. 903. 

63. INTERSTATE COMMERCE ACT—Invalid Contract.—A 
contract entered into between a railroad company and 
a ticket broker, whereby the latter was enabled to sell 
tickets to individuals, over the company’s lines lead- 
ing from this to another State, at less than the estub- 
lished rate for the sale of tickets by its regular agents 
between the same points, and forthe same accommo- 
dations, is in violation of the act of congress ‘‘to regu- 
late commerce,”’ approved February 4, 1887.—RALEIGH 
& G. R. Co. Vv. SWANSON, Ga., 288. E. Rep. 601. 

64. LANDLORD AND TENANT—Lease of Life Estate.—A 
lease fora term of years of land in part of which, as 
shown by the lease, the lessor had only a life estate, is 
not terminated by his death, possession ofthe prem- 
ises during the term of the lease being guarantied; all 
covenants being made binding on executors, adminis- 
trators, and assigns, and the guaranty being made 
good by instrument executed by the remainder-men. 
—LAKE ERIE Gas, COAL & COKE CO. V. PATTERSON, 
Penn., 39 Atl. Rep. 68. 33 

65. LIBEL — Identity of Plaintiff.—In an action for 
libel, plaintiff's identity asthe party intended is suffi- 
ciently established, in the absence of proof to the con- 
trary, when he testifies that his name is the same, and 
that he was employed by the same company at the 
time, as alleged in the libelous statement, and that he 
had been accosted on the street by a gentleman, who 
referred to him asthe person mentioned in the state- 
ment.— INTERNATIONAL FRATERNAL ALLIANCE OF BALTI- 
MORE CITY V. MALLALIEU, Md., 39 Atl. Rep. 93. 

66. LIBEL AND SLANDER — Privilege.—In a suitona 
life insurance policy, the defense was that the insured 
was still living. The company alleged a conspiracy 
on the part ofthe plaintiff and her husband, the in- 
sured, to defraud the company, and that plaintiff and 
her attorneys “have no knowledge or information 
whatever ofthe death of [insured], but have alleged 
that [insured] is dead, for the sole purpose of carrying 
out the agreement, conspiracy, and fraud hereinbefore 
set out:” Held libelous and not privileged.—UNION 
MoT. Lire Ins. Co. v. THOmMas, U.S. C.C. of App., 
Ninth Circuit, 83 Fed. Rep. 803. 

67. LIFE INSURANCE—Assignment of Policy—Waiver. 
—The secretary of a life insurance company directed 
an assignee of a policy to communicate with the com- 
pany’s general agent in regard to his assignment and 

notice to the company, and the assignee then sent the 
policy and assignments to said agent’s office by mes- 
senger. The papers were presented toa clerk, who 
examined them, and appeared to make entries in a 
book, and then returned the papers to the messenger: 
Held, that whether there was a waiver of a provision 
in the policy thatthe company would take no notice of 
any assignment till it had been furnished with a du- 
plicate or certified copy thereof, was forthe jury.— 
CORCORAN V. NEW YORK MOT. LIFE Ins. Co., Penn., 39 
Atl. Rep. 50. 

68. MaARRIAGE—Annulment — Duress.—The proof dis- 
closing that the relations of the defendant insisted 
upon the plaintiff marrying her, believing that he had 
seduced and ruined her, and that to marry her was his 
duty under the circumstances; and further, that the 
plaintiff, upon due consideration of the pressure which 

was brought to bear upon him, and of his duty to re- 











pair a wrong he had done the girl, yielded a reluctant 
and passive consent to the performance of a marriage 
ceremony,—held, that a case is not presented which 
justifies a court of justice in annulling the marriage 
which was thus brought about.—COLLINs V. Ry4v, La, 
22 South. Rep. 920. 

69. MORTGAGES — After-acquired Property — Condi. 
tional Sales.—Machinery constituting the complete 
steam plant and motive power of a street railroad, 
when placed in its power house, becomes an integral 
part of the property, as a railroad system, and passes 
under a mortgage, previously executed and recorded, 
covering the entire road and plant, constructed and to 
be constructed, though such machinery was placed in 
the building under a contract by which the seller re. 
served title until full payment was received therefor, 
which payment has never been made.—PHOENIX IRox 
Works Co. v. NEW YORK SECURITY & TRUST CO., U. 8. 
C. C. of App., Sixth Circuit, 83 Fed. Rep. 757. 

70. MORTGAGES — Foreclosure—Redemption.—A stat- 
ute which authorizes the redemption of real property 
sold under forevtlosure of a mortgage, where no right 
of redemption previously existed, or which extends 
the period of redemption beyond the time formerly 
allowed, cannot constitutionally apply to a sale under 
a mortgage executed before its passage.—PARIs V. 
NORDBORG, Kan., 51 Pac. Rep. 799. 

71. MORTGAGES — Purchase of Tax Certificate.—If a 
junior mortgagee of real property, which is not worth 
the amount due on the prior mortgage, pays delin- 
quent taxes thereon, the senior mortgagee cannot se- 
cure a decree in equity restraining him from obtaining 
a tax deed, without reimbursing him for such pay- 
ment.—ALLISON V. CORSON, U. 8. C. C., D. (S. Dak.), 8 
Fed. Rep. 752. 

72. MORTGAGE LIEN—Merger.—While at law one can- 
not have alien on his own property, yet, in orderto 
prevent a failure of justice, a court of equity may, and 
will sometimes, intervene to keep a lien outstanding 
which otherwise might have been extinguished by a 
merger ofthe lien with the title; but, in order to in- 
voke such powers, proceedings to have this done must 
be instituted in the first instance, and before the prop- 
erty covered by such lien, in a proceeding at law, to 
which the holder thereof is a party, is subjected to 
other legal liens.—BEARDEN V. CARTER MERCHANDISE 
Co., Ga., 28 8. E. Rep. 678. 

73. MORTGAGES — Stipulation for Attorney’s Fee.— 
The stipulation that the fees of the attorneys of the 
mortgage creditors shall be due in case the note, after 
maturity, is put into the hands of the attorney, is valid. 
—HANSEN V. THEIR CREDITORS, La., 22 South. Rep. 93. 

74. MUNICIPAL CORPORATION—False Imprisonment.— 
A municipal corporation is not liuble, in an action for 
false imprisonment, for damages alleged to have been 
occasioned to the plaintiff by reason of his imprison- 
ment under a judgment rendered against him by 4 
municipal court for the violation of an ordinance, and 
this is true though such judgment may have been ir 
regular, erroneous, or even void.—BARTLETT V. CIT! 
OF COLUMBUS, Ga., 288. E. Rep. 599. 

75. MUNICIPAL CORPORATIONS—Incorporation—Juris- 
diction.—It must so appear that a petition signed by 4 
majority of the electors of an unincorporated town or 
village, accompanied by proof that it had been pub: 
lished as required by law, was presented to the board 
to give it jurisdiction to act; and acity government 
based upon an erder of the board without such juris- 
dictional facts so appearing may bea corporation dé 
Sacto, but not de jure—Kansas TOWN & LAND 00. ¥. 
AALLEN, Kan., 51 Pac. Rep. 804. 

76. MUNICIPAL CORPORATIONS—Legislative Authority. 
—The fact that a city, in erecting a dam for its water 
supply across a stream, is acting under legislative au 
thority, is no defense to an action for damages brought 
against the city, by the owner of land along which the 
stream runs, for injuries to his land caused by the 
erection of the dam.—MAyYor, ETC. OF BALTIMORE ¥- 
MERRYMAN, Md., 39 Atl. Rep. 98. 
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riage 77. MUNICIPAL CORPORATIONS — Policemen — Negli- ductor of one street car company injured while in his 
which gence.—A city is not answerable in damages for the car on the track of his company by collision with the 
rage negligence of its officers while exercising its police | car of another company, caused by the negligent at- 
|, La., power.—STINNETT V. CITY OF SHERMAN, Tex., 43S. W. tempt of the motorman of the latter to cross in front 
Rep. 847. of his car.—WETZEL V. PHILADELPHIA TRACTION Co., 
ondi- 78, MUNICIPAL IMPROVEMENTS—Special Assessments. | Penn., 39 Atl. Rep. 1. 
plete —The cost and damages occasioned by an expensive 86. RAILROAD COMPANY—Fires on Right of Way.—The 
road, wall embankment, erected in a street for the sole pur- fact that a railroad company supplies its engines with 
fegral pose of giving access thereto to certain private prop- the most approved apparatus for preventing the emis- 
asses erty, cannot be assessed against other private prop- sion of sparks, and that its engines are operated with 
rded, erty abutting on such street.—IN RE WICK ST., Penn., | skill, does not relieve the company from liability for 
nd to 89 Atl. Rep. 3. fires ey by a permitting re 
ced in 79. NEGLIGENCE — Contributory Negligence.—No one | material to accumulate along its right of way.—ToT- 
ler re- is entitled to relief from the consequences of neglect- | WILER V. CHESAPEAKE & O. Ry. Co., Va., 28S. E. Rep. 
refor, ing to exercise ordinary care for his own protection 597. 
: IRON and safety, because failure to do so arose from an 87. RAILROAD COMPANY — Injuries —Negligence.—At 
, U.8. emergency brought about by his own act in volun- public crossings, the rights of a railroad company and 
tarily placing himself in a situation of peril.—BRISCOE persons upon the highway are mutual, co-extensive 
\ stat- v. SOUTHERN Ry. Co., Ga., 28 S. E. Rep. 638. and reciprocal, qualified only bythe prior right of way 
»perty 80. NEGLIGENCE AND CONTRIBUTORY NEGLIGENCE— | Of @ moving train.—SOUTHERN Ry. Co. v. TORIAN, Va., 
right Proximate Cause.—In an action against a natural gas | 28S. E. Rep. 569. 
‘tends company it appeared that plaintiff was driving, in the 88. RAILROAD CoMPANY—Street Railroads—Crossing— 
merly night, along a highway; that one wheel scraped an iron Street railways may diverge from the street for a short 
under gas pipe, which, it was alleged, defendant had per- distance to avoid grade crossings.—PENNSYLVANIA R. 
RIS V. mitted to remain on the wagon track; that the mare he | Co. v. GLENWOOD & D. ELECTRIC ST. Ry. Co., Penn., 39 
, was driving took fright, and kicked over the cart; that Atl. Rep. 80. 
—If a plaintift’s knee was badly injured, probably by a kick 89. RAILROAD RIGHT OF WaY—Boundary.—A lawful 
worth bythe mare: Held, that the question whether defend- | entry, appropriation and exclusive occupancy for 21 
delin- ant’s negligence was the proximate cause of the injury years by a railroad company for a right of way, of land 
10t se- was for the jury.—POTTER Vv. NATURAL Gas CO., Penn., | not exceeding the width of the lawful limit, settle the 
aining 39 Atl. Rep. 7. boundary of the easement, there being no monuments 
| pay: 81. NUISANCE -- Evidence.—The owner of a livery or survey to indicate the extent of the original taking. 
k.), 88 stableso constructed that, when used with proper care | —ZAHN V. PITTSBURGH, ETC. RY. Co., Penn., 39 Atl. 
and caution, it would not reasonably cause such phys- Rep. 24. 
ae ical discomfort of persons of ordinary sensibility, 90. RECEIVERS.—The appointment of a receiver is a 
‘der a tastes, and habits, living in an adjoining house, asto | harsh remedy, and one to which, in such cases, resort 
vr constitute a nuisance, is not liableto the owner of such should not be had, except where the interests of cred- 
— wd house.—METROPOLITAN SAV. BANK OF BALTIMORE CITY itors are exposed to manifest peril.—DOZIER V. LOGAN, 
pe Vv. MANION, Md., 39 Atl. Rep. 90. Ga., 28S. E. Rep. 613. 
e must 8. PARTNERSHIP — Contracts — Dissolution — Parol 91. REMOVAL OF CAUSsES—Citizenship. — Whether a 
» prop: Evidence.—On the dissolution of a partnership, the | cause is removable to the United States circuit court 
, * partners effected an absolute settlement, and deter- | as a controversy between citizens of different States, 
ted to mined the amount to which each was entitled. The | must be determined from the face of the record, i. ¢., 
ANDISE retiring member conveyed tothe other his entire in- | the original petition and the one for removal.—DUNCAN 
a on —— pene tan 7 the same writ- | vy. St. Louis, 1. M. &S. Ry. Co., La., 22 South, Rep. 924. 
en instrument, assumed the lia ties, and agreed to ‘ 
Fee.— pay the retiring partner the balance due him, accord- 93. Rus JopIcata.—In a judgment in a case between 
of the ing to certain terms therein expressed, for which he at these parties, upon one note of a sesien ef these given 
e, after the time made his notes. In an action on one of such at the same time to secure one entire debt, but payable 
valid. notes, it appeared that the writings referred to con- in one, two and three years, it was determined that the 
ap. 923. tained no ambiguities, but were plain and certain; and defendant was surety theveon, and was selene by 8 
pent.— no fraud, accident, or mistake wasclaimed: Held, material change in the contract made by the plaintiff 
ion for that parol evidence was inadmissible to vary the terms company and the principal makers: Held, that the 
'e been of such writings.—Yocum Vv. Cary, I. T., 438. W. Rep judgment is conclusive in this action upon the other 
. ° ae Wee . we . 
prison- 756. notes of the series.—PERU PLOW & WHEEL OO. V. 
n by 88. POWER OF ATTORNEY—Execution.—A donee of a Warm, Raw, Se, Sep, 
ce, all power may execute it by an instrument which does 93. Res JoDICcATA.—A defense in replevin being that 
— not refer to the power Itself; and the execution will be | there were fraudulent n= whereby title 
° valid when it appears, from the instrument or the at- | t0 the goods did not pass to plaintiff, fraud is an issue, 
tending circumstances, that the act was done by virtue | 80 that judgment for plaintiff bars a suit by defendant 
_—Juris- of and with the intention to act under the power con- | * enjoin the judgment on the ground of such fraudu- 
ed by a terred.—HILL v. CONRAD, Tex., 43S. W. Rep. 789. lent misrepresentations, though new and additional 
own or 8. PROCESs—Summons—Amendment.—Wh evidence is introduced.—RAUWOLF V. GLA8s, Penn., 
;. —s ~_ -—When a sum- 
a < mons commanding the defendant to answer on the 80 Atl. Rep. 7. 
2 bo o first day of the next spring term of the court, correct 94. SaLE—Breach of Warranty—Damages.—The dam- 
— in other respects, contained the unnecessary clause, | #88 sustained where defendants purchased from 
b rd “which will be on March 25, 1895,” when the term com. | Plaintiff, under a contract of sale, subject to the war- 
ation menced on the Ist day of April, it was error, and an | ranties declared under Viv. Code, §§ 1768-1771, two car 
Co. ¥. abuse of discretion, to refuse to allow the summons to | /oadsof hams, which proved unmerchantable, and 
be amended by striking out said clause, and to dismiss which defendants $were compelled to sell at reduced 
thority. the action.—LOWENSTEIN V. GAINES, Ark., 438. W. Rep. | Prices, would be, where the contract price was not all 
s water 762, paid,the difference between the amount the hams 
tive au- 85. RAILROAD COMPANY—Collision of Cars of Different | 8ould have sold for if up to the standard agreed upon 
prought Lines.—Act April 4, 1868 (P. L. 58), §1, declaring that | #04 the price actually realized, less the balance due on 
ich the when any person shall be injured while lawfully em- | the contract price together with the cost of freight and 
by the ployed on the road of a railroad company, of which | Smoking, which charges defendants were to pay.— 
(ORB v. company he is not an employee, his right of action SILBERHORN Co. V. WHEATON, Cal., 51 Pac. Rep. 689. 
against it shall be such only as he would have if an em- 9. SALES—Damages.—For failure to deliver to the 
Ployee of it, has no application to the case of a con- buyer drugs shipped to a certain place, there to be de. 
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livered to him, damages in loss of time spent by the 
buyer in preparing for, and awaiting the arrival of, the 
goods, including the expense of hiring a certain doctor 
in preparation therefor, the loss being limited to the 
time elapsing between the arrival of the goods at the 
place for their delivery and the beginning of an action 
to recover therefor, are not too remote.—MOFFETT- 
WEsT DroucG Co. v. Brgp,I. T., 488. W. Rep, 864. 

96. SALES—Evidence—Depositions.—An unsigned or- 
der sheet, containing a description of certain goods to 
be used in constructing defendant’s house, which was 
made out by plaintiff's agent at the time the verbal 
transaction regarding the delivery of the goods took 
place between the agent, defendant and the contractor 
building the house, is admissible, as part of the res 
geste,to show what actually did,take place.—WATSON 
Vv. WINSTON, Tex., 488. W. Rep.{852. 

97. SEALS.—There is no distinction between actual 
sealg and scrolls,so far as constituting a writing a 
specialty, and either may be affixed to the signature.— 
BRADLEY SALT Co. Vv. NORFOLK IMPORTING & EXPORT- 
ING CO., Va., 28S. E. Rep. 567. 

98. SHERIFF—Civil Process —Escape of Prisoner.— 
Under a city charter which provides that the sheriff of 
the city shall be liable to the same suits or penalties 
for negiect of duty as sheriffs by law now are, and that 
the city shall be liable for the defaults of its sheriff in 
his office, where such sheriff negligently permits the 
escape of one arrested under a civil process placed in 
his hands the measure of damages for which the city 
is liable is the actual loss which the aggrieved party 
has suffered by reason of the default.—SwaAn V. CITY 
OF BRIDGEPORT, Conn., 39 Atl. Rep. 110. 

99. SLANDER—Privileged Communications.—A state- 
ment made by a member of acouncil in discussing a 
claim which was in judgment against the borough, 
charging the claimant with having committed perjury 
in another matter foreign to the one under discussion, 
is not a privileged communication, and no proof of ex- 
press malice is necessary.— McGaw v. HAMILTON, 
Penn., 89 Atl. Rep. 4. 

100. TAXaTION—Capital Stock of Corporation—Basis 
of.—In appraising the capital stock of corporation for 
taxation, the average selling price of the shares of 
stock during the tax year should be taken as the basis, 
and not the average amount paid in by the share- 
holders on their stock during the year.—COMMON- 
WEALTH V. PEOPLE’S TRACTION CO., Penn., 39 Atl. Rep. 
42, 

101. TRESPass—Recovery of Judgment Against Co- 
Trespasser.—A plea by defendant in an action for tres- 
pass, that the plaintiff had theretofore recovered a 
judgment against a co trespasser, is sufficient, without 
averring that the judgment had been satisfied.—PETTI- 
COLAS V. CITY OF RICHMOND, Va., 288. E. Rep. 566. 


102. TrRIaAL—Special Verdicts. —Mansf. Dig. Ark. § 
6141, provides: ‘A special verdict is that by which the 
jury finds the facts only. It must present the facts as 
established by the evidence, and not the evidence to 
prove them,and they must be so presented as that 
nothing remains to the court but to draw from them 
conclusions of law:” Held, that when neither party 
has requested a special verdict, and the jury unequivo- 
cally disagree on a general verdict,the court may 
afterwards submit questions to the jury calling for a 
special verdict alone, by which the jury finds the facts 
only.—WILLIAMS V. LOVE, I. T., 43S. W. Rep. 856. 


108. TrusT—Active Trust.—A will providing that 
testator’s property be divided in equal shares among 
his children, with the condition that G “shall only re- 
ceive the interest of his share, or as much as in times 
of sickness or accident my executor will give him to 
meet his wants,’ creates an active trust as to his share, 
by reason of the discretion vested in the trustee.—IN 
RE KREBs’ ESTATE, Penn., 39 Atl. Rep. 66. 

104. TRUSTS—Declaration.—An instrument signed by 
M, and reciting: “By the request of my dear brother, 
my house is to be sold at my death, and the 















proceeds to be divided between” two certain charit. 
able institutions, is a sufficient declaration of trust, as 
against the heirs of M, as to property which her 
brother devised to her with such request.—IN RE 
MCAULEY’S ESTATE, Penn., 39 Atl. Rep. 31. 

105. VENDOR AND PURCHASER—Misrepresentation — 
Evidence. —Misrepresentation as to value of land, 
knowingly made by the vendor to the vendee, is not 
actionable unless the vendee was fraudulently induced 
to forbear inquiry.—GUSTAFSON V. RUSTEMEYER, Conn,, 
39 Atl. Rep. 104. 

106. VENDOR AND PURCHASER—Misrepresentations by 
Vendors.—Where the purchasers of land were given 
an opportunity to examine it, but neglected to do go, 
a statement by the vendors that the land was available 
for building purposes would be merely the expression 
ofan opinion, and not such a misrepresentation as 
would entitle the purchaser to a rescission of the con- 
tract.—WREN Vv. MONCORE, Va., 28S. E. Rep. 588. 


107. VENDOR AND PURCHASER — Title — Warranty.— 
Where a vendee possessed all the information as to 
title that was possessed by the vendors, and expressed 
himself satisfied therewith, and his means of knowl. 
edge was equal to theirs, and he availed himself of it, 
he cannot have relief for failure of title, although he 
may have. relied on the vendors’ representations.— 
HAWKINS V. WELLS, Tex., 43 S. W. Rep. 816. 


108. WasTE—Purchaser at Execution Sale.—A pur. 
chaser of land at execution sale isthe absolute owner 
of the land, and of all right and interest in it, subject 
only to aright of repurchase outstanding in judgment 
creditors of the defendant in execution and others, 
and is not liable to the redemptioner for waste.— 
O’CONNOR V. BANK OF ATTALLA, Ala., 22 South. Rep. 902. 


109. WATERS—Navigable Stream- What Constitutes. 
—The navigability of a river does not depend upon its 
susceptibility to improvement by high engineering 
skill, and the expenJiture of vast sums of money, but 
upon its present natural conditions.—UNITED STaTss 
v. RIO GRANDE DAM & IRRIGATION CO., N. Mex., 51 Pac. 
Rep. 674. 

110. WiLLs—Charitable Bequests—W hen Void.—A be- 
quest of the residue of an estate ‘‘to be divided among 
such benevolent, charitable and religious institutions 
and associations as shail be selected by my exect- 
tors,” is not void for uncertaiuty._IN RE MURPHY’S 
KSTATE, Penn., 39 Atl. Rep. 70. 

111. WILLs—Contest—Evidence.—But little weight is 
to be attached to the opinion of witnesses who state 
that testator was not competent to transact business, 
when they show that they had dealings with him at 
the very time at which they state that he was incom- 
petent.—MBESSNER V. ELLIOTT, Penn., 39 Atl. Rep. 46. 

112. WILLS—Residuum—Per Capita.—The residuary 
clause of a will was as follows: ‘All the rest and resi- 
due of my estate, real, personal and mixed, I desire 
shall go to, and be divided in equal parts among, those 
who would be my heirs-at-law, under the statute of 
descents and distributions in Virginia, in case I had 
died intestate:” Held, that the heirs-at law inherited 
under this clause per capita, and not per stirpes.— 
WALKER Vv. WEBSTER, Va2., 28S. E. Rep. 570. 

113. WILL—Unexecuted Will—Validity.—When 4 per- 
son desiring to make his last will called in his family 
physician and a neighbor, and the latter, in the pres 
ence of the three, at the dictation of the testator, wrote 
six clauses of the will, which were read over to and 
approved by the testator, when, upon being inter- 
rupted, the testator postponed finishing the will until 
the next day, and’on the next day the testator was in 
no condition to complete the will, and died within @ 
short time, without again being in a condition to com: 
plete it, and it appeared that the provisions of the will, 
so far as completed, were the final determination of 
deceased, which remained unchanged until his death, 
the writing is a good and Valid willas to the personal 
property devised, but void as to the real estate.— 
ORGAIN V. IRVINE, Tenn., 438. W. Rep. 768. 
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